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[Interview 1: May 30, 2000] 

[Tape 1] 

 [There is an initial discussion about mutual acquaintances while setting up the 
equipment] 

Rubens: As you know, I’m talking to you because you were one of the original, 
and, I guess, early lawyers, representatives, of the arrested 768. What was 
the exact number? 

Buxbaum: 773. 

Rubens: These figures, you’ll not forget. There’s so much to ask you. I think 
maybe the easiest place to start is in 1964. What was you status that fall? 

Buxbaum: Well, let’s see. I had just gotten tenure, effective July 1, ‘64. Alright, so I 
was finished with that process. I was just teaching. I had been married in 
‘63, and my wife, my then-wife, who had been a German LL.M student 
here, had gone back to law school. She was at Boalt. We married in 
October of ‘63, so this was still relatively early in that period. The fall of 
‘64, I was just at school, you know. 

Rubens: Teaching? 

Buxbaum: Teaching. Well, let’s see. I always taught corporation law, which was my 
bread and butter course, and I taught, each year, international business 
transactions, and there was probably some third course. Sometimes I 
taught public international law. I taught marital property law things one 
year. Although, I don’t think it was that year. 

Rubens: Marital--? 

Buxbaum: Marital property. Basically  my bread and butter was corporation law and 
international business transactions. 

Rubens: How had you come to be a professor at Boalt? 

Buxbaum: Well, after I graduated from Cornell Law School, in 1952, I took an LL.M 
out here, myself. I had originally been hired by the new Dean Prosser to be 
one of the so-called teaching associates. That’s a one year appointment 
where you kind of help out in the first year.  

Rubens: Straight out of Cornell.  
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Buxbaum: Straight out of Cornell. But it turned out that that spring, or early that 
summer, that I couldn’t do that because of the draft board. They said I had 
to have a degree program. So Prosser said, “Well, we have a degree 
program, so since you’re coming anyway, take that.” So I shifted to the 
LL.M. I had that one year here, then I was drafted in the end of ‘53. 

Rubens: Korea. 

Buxbaum: Korea. It was sort of the end of the Korean War. Then I was 
commissioned, after a while, in the Judge Advocate Corps, because I was 
a lawyer, and extended my service. So I stayed in the service until mid-
1957. Then I went back to Rochester, New York, to a law firm, and 
practiced there.  

Rubens: And why there? 

Buxbaum: I had come from upstate. My family home, by then, was upstate New 
York. This was a small firm that was counsel for a small company called 
the Haloid Company, which then became Haloid-Xerox Corporation, and 
then became Xerox. All they did was make silver Haloid paper, and they 
had one machine, copying machine. Anyway, I like that area, so I went up 
there. Then, in the winter 1960-61--I had always hoped I might go teach 
but by then, I was so long out of school, I didn’t think it was very realistic. 
I was already nine years out then.  

 But a friend of mine, Rudolf Schlesinger, at Cornell, a teacher, checked 
with Boalt. It turned out they did want a second corporation law teacher. 
In those years, the old boy network still functioned. I got a call: Would I 
come down to Philadelphia to the AALS meeting in December, 1960? I 
knew seventy-five percent of the faculty from my year here, eight years 
earlier. But others were new since then, so they met with me there. We 
talked about it. It went pretty well.  

 Then, in January ‘61, I was out in San Francisco on a client matter and the 
Boalt--my colleagues here knew that, so they asked me to interview with 
people who hadn’t seen me. I interviewed in January and I got the offer 
then, later that spring.  

Rubens: And began fall of ‘61? 

Buxbaum: And I began in July of ‘61. 

Rubens: Just to keep it straight, what is your status now? 
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Buxbaum: Well, I’m still an active professor. I’m the oldest active one now. 

Rubens: Just one other question about the background. I presume that when you 
came out--where were you stationed? Did you go abroad, for the service? 

Buxbaum: Yes. Heidelberg, Germany, to the U.S. Army Europe headquarters. 

Rubens: Why there? How did that happen? 

Buxbaum: Well, I was lucky. I went through Judge Advocate training school in 
Charlottesville-- 

Rubens: And this was the army, is that correct? 

Buxbaum: U.S. Army. Then, we were allowed to state our preferences. To my 
amazement, most of that class did not want to leave the United States. 
They went to such fascinating places as Fort Riley, Kansas and Fort Sill, 
Oklahoma. I couldn’t believe anybody would want to do that.  

 So, I said I would like to go overseas. I said, “Europe’s my first choice, 
Asia my second. But I would like to be overseas.” They actually had a 
demand. I was then, at that time, bilingual in German still because I was 
born in Germany. So they took the common sense approach and decided I 
was okay for Germany. 

Rubens: I presume that when you came out, you did not knock on Berkeley’s door, 
or call someone to see if there was something available? 

Buxbaum: No, no. No, I didn’t. I just went into practice. I wanted to practice. I had 
had a little time for practice because I got back from Berkeley, from my 
graduate studies, in May or June of ‘53. I wasn’t drafted until later that 
year so I stayed in my home town and practiced on my own; I rented a 
room from an older attorney. But I very much wanted to practice, so I 
simply interviewed in New York and had offers there.  

 But then this interesting offer in Rochester came up. It was an interesting 
offer. This company was intriguing and the chief lawyer--it was only a 
four man firm. Sol Linowitz, who later became quite well known, he kind 
of sold me the bill of goods. And he was right that this would be a much 
more interesting beginning to a professional career than being a clerk in a 
large Wall Street firm. So I did it, and I stayed up there. He was right.  

Rubens: Did he size you up, coming down the road? Was there already some--? 
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Buxbaum: He started with them from--. Well, Xerox, itself, was an old company. But 
he was a good friend. He had been in the navy during the war. When he 
got out of the navy, he settled in Rochester, New York. He had also gone 
to Cornell, so he knew that area.  

 One of his first friends was the man who was the CEO of this little 
company, the son of the founder, Joseph Wilson. They became close 
friends and, in fact, in 1952, Sol was the upstate New York chair for Adlai 
Stevenson’s campaign, and Joe was the upstate chair for Ike’s campaign. 
They were very good friends. So Joe started using Sol for some of the 
business of this little company and from there developed a very close--Sol 
later was vice president and general counsel of Xerox, and then chairman 
of the board of Xerox. He’s still alive; he’s eighty-seven or eighty-eight 
now. 

Rubens: Did you keep in touch with him in any way? 

Buxbaum: Yes. Not much, but when I’m in Washington I call him up. 

Rubens: Did you get any stock? I mean, did you have any idea what Xerox would 
become? 

Buxbaum: No, no. It’s a funny thing. The week I started with them, in April or May 
of ‘57, Sol and Joe were on their way to Europe to negotiate with J. Arthur 
Rank, what became Rank-Xerox, the overseas joint venture for it. Because 
I wouldn’t be given any assignments until they got back, he said, “I want 
you to go over to the Haloid office, and I want you to read all the files of 
that company.” I spent six weeks reading. I stood at cabinets, you know, 
pulling out drawers, and read all the correspondence files and other files of 
that company. So actually, I became kind of the institutional memory for a 
while of Xerox, itself, because nobody had done that. 

 Well, that gave me a very good base. After that, of course, most of my 
work in the law firm was through Sol, but for Haloid, for Haloid-Xerox. 
He said, “You ought to buy some so you have a sense for it.” I didn’t have 
any money. I mean, I was just coming out of the army, so I just bought 
one share, cost thirty-nine dollars, Haloid company stock. That share is 
now 540 shares. The stock is taxed, but that one share became 540, and 
that became my Xerox growth fund. [laughs] 

Rubens: That’s funny. You know, a man of your stature, and the length of your 
career--the fact is, it deserves a longer oral history. The Bancroft is trying 
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to expand oral histories coming up in its status, and so I have plan to get 
something going about the law school. 

Buxbaum: But, anyway, so that was the background there. So I got out of the army, 
did that. Then in ‘60, I had also had a very brief and very tense marriage, 
and immediate divorce, a child born in it.  

 I was ready for a change. Also, I was now up for partnership in that firm, 
and the possible offer of general counsel for that company. I say offer, but 
it was sort of the next step. I really had to decide, Is this really where I 
want to be? Although my parents lived there--and in that sense it was as 
much home as we had--I really did not want to be there. So I asked this 
former teacher and good friend, at Cornell, what he thought about 
teaching. 

Rubens: Have we named him? 

Buxbaum: Yes, Rudolf Schlesinger, who just died recently, at age 87.  

Rubens: And you spoke at a service for him? 

Buxbaum: Yes. And he phoned Frank Newman at the law school, and Frank asked 
around. Dick Jennings, who had been my mentor, said, “Well, you know, 
we really do need this second person in corporations, and why not him if 
the others like him?” And that’s how all that started. 

Rubens: So, if you would just speak a little bit to that tension between teaching and 
practicing. What was it that made you realize the track wasn’t for you to 
have general counselship? 

Buxbaum: Well, I mean, part of it was this personal situation. I wasn’t happy in 
Rochester anymore. That certainly was a kind of a spring, or let’s say it 
gave me a nudge to think about these things. I would have probably just 
stayed--. I have a very, very good friend who stayed with the firm and is 
sort of my counterpart. I have the sense that’s what I would have been, and 
it was a very good career. I mean, Rochester is a good place, and he 
became the managing partner of this firm, which is a good firm, big firm. 
But I liked this notion of teaching and of research. 

 I had written a bit. In fact, while I was in practice, Sol encouraged me to 
write an article about some of the work I was getting into, which had to do 
with the laws developing in this new thing called the European Economic 
Community. I did, and at first it was going to be a joint paper with him. I 
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had done all the work, and then he very graciously said, “Look, you’ve 
done the work. You put your name on it alone.” That was nice, and it 
wasn’t the norm, you know. Usually, a very junior person would be co-
author. So that got into the Columbia Law Review, which was a good 
review.  

 And that helped at the law school, to say, “Well, even though I’ve been 
out nine years, it’s obvious from that that I at least have the itch to do this 
kind of thing.” That was actually important. That helped. 

Rubens: I would love to talk a little bit more about corporations, but we might 
come back to it. One other thing, to follow up, before we get to Berkeley. 
You said that you were still bilingual. So, would you say where you were 
born and when? 

Buxbaum: Well, I’m from a mixed Jewish-Christian family. My father was Jewish. 

Rubens: His name? 

Buxbaum: Henry--Heinrich, but Henry here. 

Rubens: Buxbaum, is Buxbaum a Jewish name, particularly? 

Buxbaum: Basically, yes. Although there are a lot of Christian Buxbaums. There was 
a big, big Buxbaum Jewish community because, in Frankfurt, when the 
ghetto was developed in 1461, one of the four houses, the fourth house 
built in the ghetto--they were house names. Buxbaum just means boxwood 
tree or boxwood hedge. So it was the house at the boxwood hedge. While 
many, of course, probably converted over the years and there certainly 
could be Christian Buxbaums, even original--but basically, it was 
understood as a Jewish name.  

 There was also a Prague, Vienna Buxbaum clan, which may have had 
some distant divergence from the Frankfurt group. I’ve tracked this with 
my father. We can trace it back to an ancestor who was expelled from 
Nuremberg in 1499, and then bought this house in 1507. The house had 
been built earlier. The house was known as the Haus zum Buxbaum, but 
the family was simply, you know, “Meier, son of Jakob, Jakob, son of X,” 
and so on. I mean, like Christians, too, just patronymics. Then, in 1507, 
that became the family name and stayed. 

Rubens: What a privilege to know that. Henry Buxbaum married who? 
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Buxbaum: Hermina, or Hermine. Well, in German, Hermine [pronounced Hermina]. 
Mimi was what she was called. [Mimi] Thomé. She was not religious, but 
she was from a Catholic, although a rather non-religious Catholic family. 
The Thomé name comes from the Lorraine in France, which was always a 
Franco-German region. They met in the village where my father practiced 
medicine.  

Rubens: Which was? 

Buxbaum: Friedberg, in Germany, where I was born, in Hessen, north of Frankfurt. 

Rubens: He was a doctor?  

Buxbaum: He was a country doctor. 

Rubens: And you were born when? 

Buxbaum: April 16, 1930, in Friedberg, oldest of three children. 

Rubens: Lived there until--? 

Buxbaum: Well, very shortly after my birth. 

 German medicine was socialized, you know, and they had, what they 
called, the-- 

Rubens: Once Hitler was in power? 

Buxbaum: No, no, no. Since Bismark. In other words, it was called the Krankenkasse, 
you know, from the French caisse. A Kassen--practice meant that you 
were a doctor who had purchased the right to be in the national social 
medicine system. So, what happened was your patients did not pay you, 
they paid a monthly premium for medical care.  

 If you were a doctor who was in the premium system, and you had to--not 
every doctor, in fact, maybe not even a majority were in that system. But 
that was what every doctor aspired to be, because it meant that you had the 
automatic privilege of that, and [it was] therefore easier for your patients. 
Nobody was in the habit of paying medical bills; you paid a monthly 
premium as an insurance. They were about 150 years ahead of us.  

 So, anyway, he bought a medical practice. Also, they were more or less 
inheritable; that is to say, once you had it, it was a property interest. And, 
while I think the medical society, the HartmannBund, while they were 
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permitted to strike it, I think it was kind of a standard practice that the heir 
or the widow of the member of that system, the doctor who was a member 
of that system, had the right to sell that practice. 

 Of course, the notion was you didn’t want too much competition, but if 
she sold to somebody coming in, there wouldn’t be more competition. It 
would simply be a takeover of that practice. So he bought this practice in a 
neighboring village called Grisheim, which I then grew up in. 

Rubens: So you left Germany, when? 

Buxbaum: December ‘38, January ‘39. 

Rubens: Quite at the end. 

Buxbaum: Well, before the war. 

Rubens: Well, of course before the war. 

Buxbaum: Although I was still in that Crystal Night thing, yes. Because I was raised 
Jewish. 

Rubens: I was going to ask about that. 

Buxbaum: We were raised Jewish, yes. 

Rubens: So you are nine years old-- 

Buxbaum: Almost, I was eight. My birthday would have been April ‘39. We left a 
couple of months before that. 

Rubens: Right. Are you pretty aware that things aren’t good? Jews are being 
rounded up--? 

Buxbaum: Yes, sure. Well, rounded up, not then--I mean, but that night November 9, 
and 10, was certainly a very traumatic night-- 

Rubens: That is Kristallnacht. 

Buxbaum: Yes. I say that we experienced--we went through that, yes. 

Rubens: Oh, you literally did. And, can you see that vividly? 

Buxbaum: Yes, yes. 
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Rubens: Oh, boy. 

Buxbaum: Well, it was, for a kid, it was also exciting, I have to say-- not just scary. 

Rubens: I suppose so. Yes, I can imagine. 

Buxbaum: Watching fires and things. 

Rubens: That’s Berlin isn’t it? 

Buxbaum: No, everywhere, everywhere. It’s really a euphemism. It was a pogrom, 
you know. Kristall just means they smashed glass. But that’s--a lot more 
than scratched up windows-- 

Rubens: So, you come in January and your parents go to-- 

Buxbaum: Well, we spent until mid-1940 on the Connecticut and part of Long Island 
Sound at Connecticut, basically West Haven, Connecticut. But my father, 
of course, had to learn enough English to pass the medical boards. You 
can’t practice without that. So, after failing the Connecticut one, which he 
tried immediately and didn’t have enough English to pass, he passed the 
New York one some months later. Then he wanted always to practice in 
the country, so we moved to the Saint Regis Indian Reservation, up on 
the-- 

Rubens: To an Indian Reservation? 

Buxbaum: Yes. We lived in the village that’s off the reservation. You couldn’t live 
on it if you weren’t Indian. Bombay, New York, of all things. 

Rubens: And was this a mission of his, to be of social use?  

Buxbaum: Well, basically, he was a very rural type. I mean, he grew up as a village 
kid and he wanted to stay that way. Second, he wanted to be of use. He 
couldn’t abide the thought of hanging around Manhattan, hoping 
somebody would come to his practice. 

Rubens: Was there any family at all? Was there any connection in the United 
States? 

Buxbaum: Yes. That’s how we got out. He had a first cousin, Jakob. He was the son 
of my father’s uncle, who had emigrated in the 1880’s. He was able to get 
Jakob to provide an affidavit for one person. He didn’t have much money. 
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But, that got my father out in April of ‘38. We stayed, then, with my 
mother until December. 

Rubens: Pretty young kids, then, right? Were you the oldest? 

Buxbaum: Yes. I was eight, my brother was six, and my sister was two. 

Rubens: So how long are you in New York? You’re in Bombay, then, is that right? 
I love the name. 

Buxbaum: Yes. Until, basically late spring 1944, when we moved to Canandaigua, 
New York, which is where they stayed. 

Rubens: And where is that? 

Buxbaum: It’s in the Finger Lakes, between Rochester and Syracuse, very close to 
Cornell. That’s one of the reasons we moved there. 

Rubens: And where did you go to college? 

Buxbaum: Cornell University, 1946, and Cornell Law School, 1949. 

Rubens: What made you decide to go to law school? 

Buxbaum: Nothing better to do. 

Rubens: [laughs] Did your father want you to be a professional?  

Buxbaum: A doctor, of course. He was very upset with me. 

Rubens: Did any of your brothers and sisters go into medicine? 

Buxbaum: Yes. That was the good thing, that my--once my brother decided he 
wanted to go to medical school, the heat was off. 

Rubens: Okay. Did your sister, by the way, become a professional? 

Buxbaum: No. She took one year of college and then dropped out. 

Rubens: That’s more typical. 

Buxbaum: Very typical. 

Rubens: Did you know what you wanted to practice in law? 
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Buxbaum: No. 

Rubens: Okay. It just seemed like a good profession for you? 

Buxbaum: No, I didn’t think about it at all. 

Rubens: How is it that your dissertation was on protective provisions of preferred 
stock--legal aspects of draftsmanship. How did it come to be that you 
specialized in that area? 

Buxbaum: Well, Professor Jennings was a very good mentor for me here in Berkeley, 
for my LL.M year--that’s my master’s. 

Rubens: Oh, yes--’53. 

Buxbaum: That was the LLM thesis. He suggested to help me. So I took it.  

Rubens: I think we better jump to the Free Speech Movement. 

Buxbaum: I didn’t really understand the Free Speech Movement that summer and 
fall, except I was kind of a vague old lefty. You know, I-- 

Rubens: Were you? 

Buxbaum: Oh, yes. 

Rubens: And why? 

Buxbaum: In college. Well, it was sort of partly the immigration experience, and so 
on. 

Rubens: And did you remain a practicing Jew? Was your family practicing, once 
you came to the U.S.? 

Buxbaum: No, no. None of us. My sister, a little bit; she’s the only one who married a 
Jew. But my brother and I didn’t. They raised those four kids Jewish, but 
three of them married gentiles. It’s a typical assimilation thing. 

Rubens: So, you were a vaguely old lefty, in part from your immigration 
experience, maybe some Jewish values-- 

Buxbaum: Oh, yes. I mean, through college, I was still more involved with that. I 
wouldn’t join a Christian fraternity. I didn’t want to join any fraternities. 
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Rubens: I bet you couldn’t have. 

Buxbaum: No, that’s right. But, I mean, I would tell them. They rushed me, but I told 
them I was Jewish so then they stopped. 

Rubens: But that wasn’t what you wanted. 

Buxbaum: No. 

Rubens: Did you have some sympathy, or some kind of political understanding 
about Indian reservations? Did that have any--? 

Buxbaum: Well, I wouldn’t say conscious, except I knew people. I mean, I didn’t 
think of Indians as anything exotic.  

Rubens: Nor debased? 

Buxbaum: No. Oh, that area is a very old. You know the Iroquois Confederacy is a 
very both self-conscious and well-structured group. I mean they know 
their background quite well. This was the Saint Regis tribe, the only 
remnant of the Mohawk Nation, and the Mohawks were the warriors of 
the Confederacy. This was a very robust--you know what I’m saying--kind 
of area. 

 I came to Cornell a little bit of an outsider in that sense. I went into a 
Jewish and liberal or progressive milieu at the time. I also had started 
studying Russian on my own in high school, in my senior year of high 
school. We were all pro-Soviet, at that time. It was the war. We were 
certainly fanatic Roosevelt adherents, maybe more than was deserved. 
Then, at Cornell, I had much more affinity with this kind of left group. I 
was one of the few non-veterans. You have to remember, in 1946, most of 
the men going back to college, then, came out of the army. About ten 
percent of the men in that class were non-army. So, we were not many. 

Rubens: What do you think the difference was? I mean, how did that impact? 

Buxbaum: Well, I got very interested in the veterans organization battles between the 
Communist Party and the liberal Left, you know, the ADC and so forth. I 
even stood for--it was ridiculous, I ran for student council on a United Left 
ticket in 1946-47, as a freshman. 

Rubens: At Cornell? As a freshman? 
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Buxbaum: Yes, it was sort of a high school thing. I can’t honestly remember. But I do 
remember being put through a screening by the progressive committee that 
was going to give its label to this group of candidates. The guy who was 
sort of the chair of the questioning committee was Bob Fogel, who now is 
a Nobel Laureate in history, economics. But who, at that time, was a card-
carrying Communist, and was the above ground--. There were a few 
others, I suppose, but he was the most visible official card-carrying 
Communist. In other words, he was out, if you want to put it that way. He 
chaired this screening committee, and I passed. [laughs] 

Rubens: So let’s, for the record, explain what the screening committee is. Were 
your credentials good enough? 

Buxbaum: Was I progressive enough--the word was progressive--to be worthy of the 
honor of being a part of the United SLATE, and I was. In fact, in ‘48, my 
father never forgave me for that because I made him vote for Henry 
Wallace. I organized a Republicans for Wallace sort of spoof thing at 
Cornell, just to get a little bit more spread there, you know. 

Rubens: I think this was an organizing device to get Republicans to-- 

Buxbaum: Oh, I don’t think we had any. But, you know, I said, “Look, I come from a 
Republican family.” My father had to vote Republican in Canandaigua, 
New York, or he wouldn’t have been town doctor, but that had nothing to 
do with it, in fact. When he told me that I finally convinced him, okay, 
he’ll vote for Wallace, well now we have a Republican for Wallace. I’ll 
mention that at Cornell. Then I put up ads for Republicans for Wallace and 
hoped we got a few. He was mad at me afterwards.  

Rubens: Really? 

Buxbaum: Oh, he said it was a throw-it-away thing and, “What was the point?” and 
so forth. 

Rubens: Every generation has to do that. My generation said we elected Nixon. 

Buxbaum: But I had enough of a sympathy-- 

Rubens: Not a member of an organization, particularly-- 

Buxbaum: No, I wasn’t in any group. When I got here-- 
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Buxbaum: --undergrad, because we were pushed through fast. I never did have a 
fourth year because that was my first year of law school. Those three years 
were very heavy.  

 Also, something else which got me into a little of conflict with all this--I 
fell into the clutches, thank goodness, of Vladimir Nabokov, the novelist, 
who came to Cornell in 1948. Since I was one of the few who had enough 
Russian by then, because I had taken Russian all through those three years, 
in addition to having started it by myself, I was in his little eight-person 
seminar, which did a Russian literature course in Russian. So I really fell 
under his spell. That got me so fascinated that I spent a lot of my time--in 
fact, even during law school, more on Russian literature than I did on 
anything else. So it was great, but that kind of took me out of the politics, 
too.  

Rubens: I can imagine. For the record, what is Nabokov’s status at this point in--? 

Buxbaum: Well, he had arrived at Cornell in the fall of ‘48. He had been at 
Wesleyan-- 

Rubens: Was he in exile? 

Buxbaum: Oh, he arrived--no, he had moved to Germany; he fled. 

Rubens: When? 

Buxbaum: As a White Russian, in 1919. 

Rubens: I didn’t know that. 

Buxbaum: And he did his undergraduate work at Cambridge, England. Then moved 
to Germany and married Véra. 

Rubens: Was he Jewish? 

Buxbaum: No, but his wife was. Very determined--I mean, I say determined--not 
practicing, totally secular, but very conscious of being Jewish. So they 
lived in Germany, in Berlin, and then, when things got ugly there in the 
late thirties, they moved to France. They had, by then, a son, Dmitri, who 
was here last year, by the way, as a Regent’s Lecturer. They barely got 
out. They got out through Marseille in late 1940, very late. 

Rubens: Oh, I can imagine what this must have meant to take-- 
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Buxbaum: They were very anti-Communist, so my being close to the Nabokovs kind 
of--I sort of had other interests now, too. I didn’t ignore the other, but I 
mean, this was now a deeper thing for me; this was really rich 

Rubens: So you thought of yourself, as an old lefty, as having had experience with-
- 

Buxbaum: But remember, we were upstaters, farmers. I mean, we were not at CCNY, 
or-- 

Rubens: I was going to ask you about the social mix at Cornell. 

Buxbaum: Well, that’s what surprised me so. I met, when I went there, in ‘46, a good 
buddy of mine, whom actually I knew in Germany, Kurt Haas. He came 
out of big battles in New York City senior year high schools, between the 
organized groups, the YPSLs, you know, the Young People’s Socialist 
League, and the left Trotskyites and so on. They were all in these very 
exact splinter groups. That was so much alphabet soup to me; I mean, I 
read about them later, but, none of this was the way I grew up. I just had 
sort of a, formless--  

Rubens: Does this mean they weren’t there at Cornell? Or it just didn’t have that 
much impact? 

Buxbaum: Oh, they were there at Cornell, and I was fascinated. No, I went to a lot of 
their things and so on, and I was interested, and I participated. I went with 
a friend, Arnie Heidenheimer, to New York in ‘47, I think it was, to crash 
the picketers, and go to the Waldorf. I don’t think it was the Waldorf 
Astoria, another hotel, where a Russian delegation, headed by Dmitri 
Shostakovitch was reporting on the beauties of Russia. One of the guys in 
Nabokov’s seminar, with only eight people, was Paul Robeson, Jr., who 
had just come back from high school in Moscow. So, Cornell was just like 
the others, a very active place with all of this political stuff. I was just a 
sort of a young kid, you know, who sort of drifted through it.  

Rubens: You know, it seems almost analogous to what the interviewees who were 
students at Berkeley talk about--that, you know, for many different 
reasons, they enter Berkeley, maybe get some exposure, but, then it’s-- 

Buxbaum: Yes, and then some focus hits, like this, and they-- 

Rubens: Are you aware, particularly? You had just gotten tenure. Supposedly once 
you get tenure, you can do anything, but I don’t think that was quite the 
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case when you’re a young man with a new family. Do you remember 
becoming aware that there’s a contest over the strip of land--? 

Buxbaum: Oh, you couldn’t miss it. Of course, the minute school started in the fall 
and the-- 

Rubens: It was a legal issue? 

Buxbaum: Yes, and we were all--we involved Bob Cole. I don’t know if you’ve 
talked to him, yet.  

Rubens: No, I haven’t yet. 

Buxbaum: He’s worth talking to. Bob was involved. And of course, Adrian Kragen, 
bless his heart, was vice-chancellor at that time, under Strong. 

Rubens: He was a law professor? 

Buxbaum: Yes. He’s still around; he’s only ninety-four. 

Rubens: Goodness gracious. But he’s retired. You’re the oldest activist? Were you, 
at the law school, particularly called upon to look at-- 

Buxbaum: Yes. Well, first of all, if I remember right, Dick Jennings was chairman of 
the academic senate that year. Herma Kay was parliamentarian of the 
senate. Others were involved in committees and so forth. So, even before 
the sit-ins and all the stuff after December 3, there was a lot of law school 
faculty engagement. Adrian was busy writing memos with Strong about 
how to handle these requests and so forth. I would go down and listen.  

 We had some law students who were involved, and I got them to listen to 
Savio and Jackie Goldberg--I liked Jackie Goldberg--and Bettina Aptheker 
was active in it. You would go down and hear it and so forth. And as it got 
hotter, especially after the car incident--of course, the whole fall was 
focussed on this. We had a lot of arguments about it and so on. 

Rubens: Arguments? Students in the class raising it? 

Buxbaum: Oh, I mean students would talk about how valid--no, it was certainly 
around at the law school, but it wasn’t a big thing. I don’t think in the 
classrooms there was much. And now, Jack Kennedy had been 
assassinated in November ‘63. Now, in Bobby’s case, it was a full two 
years later, right? 
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Rubens: Yes. Well, no, ‘68, isn’t it? Bobby Kennedy was here, I think-- 

Buxbaum: Well, I saw Jack Kennedy, in that famous, big meeting he held at the 
football stadium. You know, when he came, that would have been--my 
guess is that was in March or April of ‘62, when he was here. 

Rubens: Did you have an impression? 

Buxbaum: Oh, yes. It was fabulous. 

Rubens: Really? Had you particularly supported Kennedy, or been interested in 
him in 1960? 

Buxbaum: I would support any Democrat, certainly then. 

Rubens: Yes. Fall of ‘61, is that when you started? 

Buxbaum: --I came. 

Rubens: You missed the Loyalty Oath, but-- 

Buxbaum: Well, not quite, because ‘52 was very--Frank Newman was very 
influential on me at that time because he had been the leader, one of the 
leaders of the intransigents who did not go along with the compromise that 
the senate leadership had worked out. I was a student of his and really 
admired him a lot back then, in ‘52. Also, the thing was just over; it had 
just finished. Ed Barrett had been very much involved. He had written 
about, the Tenney committee. 

Rubens: I don’t know Ed Barrett. 

Buxbaum: He’s a retired professor of constitutional law. He was very active. 

Rubens: Oh, constitution. Okay. 

Buxbaum: So in ‘52, actually, there was a lot of Loyalty Oath discussion going on. 

Rubens: I can imagine. Was the law school split by this? 

Buxbaum: Somewhat, because of Frank and Ed. You know, Prosser’s view was, Sign 
the goddamn thing, it’s meaningless, Who gives a damn, and so on. That 
was not the view of these young guys, especially not of Frank Newman. 

Rubens: And these were younger--? 
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Buxbaum: Oh, yes. He was a young guy then. 

Rubens: Ed, too? 

Buxbaum: Ed Barrett, yes. Ed was a little more mainstream, but certainly very 
involved. His book, on the Tenney committee, actually, was a very good 
exposé. 

Rubens: I must look at it. 

Buxbaum: Very good, actually. Even though in his foreword, he has to cover himself 
by reminding the world that he was a Mormon and a Navy commander 
during World War II. Well, it was-- 

Rubens: It was the era. Yes, exactly. 

Buxbaum: He had to demonstrate that they couldn’t get at him. If he was going to be 
critical, they had to-- 

Rubens: It would have invalidated his book. 

 I was going to ask you if there were law school people to the Right. Were 
there people who remained, you know--? 

Buxbaum: Oh, sure. Well, it was more generational. I mean, a lot of the older people 
simply couldn’t go with this anti-authoritarian-- 

Rubens: I don’t mean, Sign the thing and get it over, I mean-- 

Buxbaum: Oh, you mean the Loyalty Oath. 

Rubens: Yes. 

Buxbaum: Well, by ‘52, it was over. Prosser had been the leader of a group that said, 
“Just sign it and be done with it.” 

Rubens: We need these kinds of things as protection-- 

Buxbaum: Yes. But no, I don’t remember anybody of that era who was for it, who 
had any sense that this was legitimate. They all felt that this university was 
a scapegoat, no matter what their political views were. 

Rubens: So, I’m interested in the fact that you’re saying that there wasn’t that much 
agitation, among the students, over this. 
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Buxbaum: Well, they went down, and some of the law students were involved, you 
know-- 

Rubens: But you’re saying your discussions were more amongst faculty-- 

Buxbaum: Yes. Well, sometimes with students, but not so much. The classroom 
didn’t get intruded upon until the sit-in. 

Rubens: And the sit-in, you mean December? 

Buxbaum: December-- 

Rubens: Did the car--? 

Buxbaum: Oh, it got people very engaged, yes. 

Rubens: But did you come down to see that? Did you have the particular 
impression--? 

Buxbaum: Oh, sure. Well, I thought it was a nice, fascinating show, yes.  

Rubens: To my knowledge, I don’t think there was any law professor there, was 
there? Siegfried Hesse did not speak, but people from that group they 
work for, they did. 

Buxbaum: Peter Frank, Mal Burnstein, you know, they were all-- 

Rubens: I thought he spoke-- 

Buxbaum: No, and I don’t think Sig did either. 

Rubens: No, but Ann Ginger did, and Peter Frank--. 

 Alright. So, did you have a particular sense about the car? I mean, did you 
look at it with wonderment, or--? 

Buxbaum: Yes. I thought, “Well, pretty good,” that they got-- 

Rubens: I mean, did you think anarchy was prevailing? 

Buxbaum: Well, no. But I thought it was great. I was no friend of police, ever. You 
have to understand, also, one of my father’s jobs, as a county and town 
doctor, was he had to handle the drunks for driving tests. The police up 
there, upstate, were just like many; they were just callous. Some were 
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exceptions, but I remember them dragging guys into our office, into my 
father’s office--I was usually awake--kicking them in there, you know, 
slapping them around-- 

Rubens: Was it a home office? 

Buxbaum: Yes. So I had no great love for-- 

Rubens: I imagine also, there was a prejudice against Indians amongst--? 

Buxbaum: No, that wasn’t the issue. There may have been, but I didn’t see it. The 
Indians were basically the population up there. They had an Indian police 
force-- 

Rubens: What’s the state of the economy on that reservation? Is it farming? 

Buxbaum: Now it’s all bingo. At that time it was hardscrabble farming and the Alcoa 
plant, the Aluminum Company of America, Alumina plant at Massena, 
New York for the hydroelectric power. There were a lot of Mohawks, 
from the reservation, working there. Then a lot of them were down in New 
York, in Brooklyn, on the high rises. They were the steel workers, and 
quite a few of them actually remained in Brooklyn. There is a small 
Mohawk community still in Brooklyn, of the children and grandchildren 
of these steel workers, ironworkers, who stayed there. 

Rubens: Wouldn’t that make a story? 

Buxbaum: It has; people have done it. There’s another interesting Communist story 
around the Mohawk Reservation. Do you know the name Judith Coplon? 

Rubens: No. 

Buxbaum: She was jailed for years because she was the mistress of a Russian, of a 
Soviet embassy person who was a spy. But she and her father-- 

Rubens: An American, who was-- 

Buxbaum: Yes, an American. She had a love affair with him and fell into this--you 
know, from left or Communist background. But what connects it is that 
she and her father were very active on the Saint Regis Indian Reservation 
as patrons. They delivered medical supplies and so on. This had nothing to 
do with her Communism. So I always remembered, with very warm 
feeling, this Judith Coplon, despite her bad luck. 
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Rubens: Let’s get back to FSM: the car. So you didn’t feel anarchy was--? 

Buxbaum: Oh, no. I don’t mind turmoil, I have to tell you. I didn’t then, and I don’t 
now. 

Rubens: Had you had any particular experiences with Clark Kerr? Did you have a 
general or specific view about him, his politics, or his work? 

Buxbaum: Let me put something else in here. I felt comfortable about this group 
because of the freedom rights situation. I had had a fair amount of 
exposure to this situation when I was drafted, because I was at El Paso, 
Texas. Also, earlier than that, I had traveled a few times from Cornell 
down into Virginia, West Virginia, and so on. I really found it pretty 
disgusting, this situation, the segregation situation. 

 I wasn’t out there, but. We would go in from the Army base.  We always 
went at least six together, so we wouldn’t get--so we could fight, because 
we were northerners down there and one or two were black. Even El Paso, 
which was much less segregationist than east Texas, because it was much 
more Mexican. Legally speaking, we weren’t supposed to be in a bar with 
these guys, so we would purposely go into a restaurant, eight or ten at a 
time, and we would say, “Well, do you want to have our business or not?” 
They wanted our business, so we stayed. So, anyway, I had enough sense 
of this stuff to be very admiring of that whole Freedom Summer. 

Rubens: I was going to ask that. Was it your sense that it emerged straight out of 
Freedom Summer? 

Buxbaum: Yes. Well, let’s say this. The group that I liked most were the group that 
came back blooded from that, and didn’t see why they should be Mickey 
Moused here. I agreed with that. 

Rubens: That’s a great phrase. Were you in court? Did you know professors who 
were in court? 

Buxbaum: Yes. I wasn’t. I wasn’t in anything. But oh, yes, I knew-- 

Rubens: Charles Sellers, I think, was one of those the campus--. I don’t know law 
school. I don’t know if there were many people who-- 

Buxbaum: No. Frank was involved with the National Lawyer’s Guild. I can’t even 
remember whether I joined it, or whether I simply became an attending 
member at Berkeley, but I certainly did a lot with them. 
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Rubens: This is wonderful, your support of freedom rights. You had traveled just a 
bit in the south from Cornell. Was that to--? 

Buxbaum: Yes. 1949-50. 

Rubens: So that’s not particularly a Civil Rights--? 

Buxbaum: No, not at all. 

Rubens: But boy, there were a lot of people in your law school who had been 
founders of, and very active in SLATE. 

Buxbaum: The law school, as student body, had a big SLATE connection. That’s 
certainly true. 

Rubens: Though, these aren’t the people who were in the Free Speech Movement. 

Buxbaum: No. I mean, some were, but I don’t know that the overlap was particularly 
strong. SLATE, as a concept of getting student evaluations, had a big law 
school push. We had our own mini-SLATE, too, at the law school. 

Rubens: Is that to be looked at? 

Buxbaum: I don’t think it was any big deal. The law school student-faculty relation is 
a little different, I would say, from the undergraduates to theirs. 

Rubens: It probably had a representation in SLATE as a whole? 

Buxbaum: I can’t remember. 

Rubens: It would be good to ask about that. There are a couple of people I need to 
go back to, like Tigar. Obviously, you had seen the spring ‘64--?  

Buxbaum: Yes, that was active. I mean, that was going on while I was there. It was 
just hearings in San Francisco were before I-- 

Rubens: Right, exactly. Did you have a particular view on Kerr. Had you known 
him? 

Buxbaum: No. I met him during our trial, but I hadn’t--I mean I had heard him speak, 
but no, I knew nothing about it. 

Rubens: Did you know anything about the multiversity? 
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Buxbaum: Oh, sure. I read the book and I remembered his views on it and so on. I 
think Clark was, in a sense, mis-characterized. I thought his views on the 
multiversity were just as critical, in a sense, as others, that he was 
describing something, and he was yielding to it, or saying, “This is an 
inevitability.” But, you know, he came out of a very clear-eyed union 
structure movement. He saw reality-- 

Rubens: But, you’re saying that they’re implicit in that. I have to re-read it. 

Buxbaum: I don’t think of it as praising the phenomena that he’s describing. 

Rubens: Yes. He’s saying, “This is happening.” The other thing is, I wonder if it 
came to your consciousness, What are they doing, sending a police car in? 
I mean, why is this negotiation going on so long? 

Buxbaum: I can’t recapitulate like that. You know the old Frank Zappa statement, 
that if you understand the significance of something while it’s happening, 
you’re not experiencing it? I didn’t understand the significance of what 
was happening, and that was-- 

Rubens: But you weren’t afraid, and you weren’t irate--? 

Buxbaum: No, that I--no! I was-- 

Rubens: But were people--? I mean, the sociology-- 

Buxbaum: Well, of course. They had a big fight. But, in the law school, the 
opposition to these students was not strident. It was simply strong and 
concerned. This was the wrong way, and so forth. 

Rubens: Alright, so we get to the arrest. So you’re not particularly involved. 
You’re really experiencing it more than analyzing it. Jackie appeals to you 
a bit because--? 

Buxbaum: Well, I don’t know. She seemed like a very straight forward, tough lady, 
who-- 

Rubens: And there she is in the legislature now. But it’s the sit-in, the December 
2nd, 3rd, the famous speech-- 

Buxbaum: So, I’m down there, looking at it a little bit. Then, in the next morning, to 
see what they were doing-- 

Rubens: Had anyone called you in the night? 
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Buxbaum: Not in the night. But very early in the morning, Michael Nasatir called me. 
He was a third year law student. He’s now a big criminal defense lawyer 
in L.A. His girlfriend, I’m not sure if she’s now his wife--but his then 
girlfriend, an undergrad, had been arrested. He wanted me to help them 
and I said, “Well, they must have set bail. We’ll check that out.” We 
checked out, yes, and it was bail. So then we drove out to Santa Rita and 
pulled her and a few of her sorority sisters out. 

Rubens: Oh, that’s too funny. I haven’t interviewed a sorority girl. 

Buxbaum: Well, I haven’t a clue who she is. 

Buxbaum: Anyway, that was sort of like the toe in the water. Then, when that had 
happened, a couple of the other kids who were there said, “Well, can you 
help us, too?” So I started getting them out, and I went back and forth a 
while. 

Rubens: Driving, literally? 

Buxbaum: Yes, to Santa Rita, to get them. Then--  

Rubens: Were you in contact with any of your fellow law professors? 

Buxbaum: Well, of course, we had had this tremendous meeting at the law school, 
that marathon meeting of about forty-eight hours, interrupted only by 
toilet breaks. 

Rubens: I don’t know this. 

Buxbaum: What had happened was that Strong had wanted the law school to make a 
statement about the illegitimacy of this behavior. I was busy already with 
these kids, so I was only in and out of the school, sort of on the fly. 

Rubens: Let me just get this clear, the marathon meeting, forty-eight hours, is after 
the arrests? 

Buxbaum: Yes. 

Rubens: What prompted it? 

Buxbaum: We were expected, by the university administration, to provide a clarion 
call for law and order. 

Rubens: Strong writes this or calls somebody? 
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Buxbaum: Well, I would suspect that Adrian Kragen probably came in in his capacity 
as law teacher, but from a liaison, from the fact that he was vice 
chancellor. I’ve never asked him, but that would be neither suspicious nor 
odd. So anyway, we met in marathon sessions. It became known that the 
law school was locked in this battle. We had reporters camping outside. 
Bob Cole was able to block an immediate motion which could have been 
Ed Halback--it wasn’t Frank Newman anymore, so it was probably Ed 
Halback--which the faculty was just going to sort of automatically pass, 
and started arguing that this was not right. There was much more to this 
than just a simple matter of trespassing, and so on. He sort of did a little 
filibustering. Then I came back from some thing I was doing, like out in 
Santa Rita, so I jumped on his bandwagon, and he got two or three others. 
I think he got Mike Heyman and probably Preble Stolz, probably Herma. 
We would have to check.  

 But, in any event, a meeting ensued in which the law school faculty, as a 
community, as a whole, spent basically thirty-six hours trying to draft that 
statement. It came out, of course, like a mouse. In order to keep everybody 
together--and that was important, because it kept the faculty united--I still 
remember the beginning: “The causes of this controversy are deep rooted 
and complex.” You couldn’t think of a more anodyne, banal thing to start 
with. But, it blocked the notion of saying, This situation is illegal, and 
Whatever their rights are, whatever their claims are, they have no right to 
achieve them or try to in this way. So we went the other way. 

Rubens: So, you’re saying that there’s a push for consensus? 

Buxbaum: For a statement, which would be a press statement, or published statement. 
But we inside, once we stopped the automatic condemnation, then we 
began to work on the question, Can we hang together? First of all, there 
was already plenty of notice that other departments were splitting like dry 
wood on this stuff. That’s one reason.  

Rubens: Are you saying the leadership of Bob Cole, in the sense that--? 

Buxbaum: Well, also the leadership of the dean, of Ed Halback, who, even though 
he’s an Iowan, he’s no--I mean, he’s a real mainstream guy.  But, I mean, 
he was prepared to try to keep the faculty on course in this, and keep 
ourselves connected to our student body. I would say the majority were 
sympathetic, but relatively few were involved at that time. 

Rubens: Big commitment to the law school? 
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Buxbaum: Well, it’s also the style of the law school and so on. 

Rubens: I was going to ask you, if that’s another reason. Is there something about 
the law school having a--? 

Buxbaum: Well, you feel you’re professionals, you know. You’re above the fray. 
You’re--that kind of thing; I think that’s why. 

Rubens: Well, even then law professors were making more money than the general 
faculty? 

Buxbaum: I don’t remember, but I think they were, and I’ll tell you why I think that. 
Even when we came on in ‘61, we were automatically appointed acting 
professor of law, rather than assistant professor of law. That must have 
had a salary reason, that we wouldn’t come without salaries that would 
even us out. 

Rubens: Commensurate with-- 

Buxbaum: Mine, when I came, was $10,344. 

Rubens: I think Larry Levine came in ‘62, and he couldn’t have been more than 
five. 

Buxbaum: See, so I was already making more. 

Rubens: So, you were saying that there really was this push to hang together. You 
issued a statement which would be wonderful to who--? 

Buxbaum: I think David Goines probably has it. 

Rubens: I’m looking it up. You see, I carry David Goines as a Bible. I’m not 
always so happy about his interpretation-- 

Buxbaum: I know. At least he has facts. I’m in it for one minor reason, I know. I’m 
only named as being one of the lawyers. He didn’t do that much with the 
legal side. 

Rubens: No, and I want to tell you, by the way, I decided that the first story should 
be the legal story. It had never been done; that was the thing that had not 
been done. Then I learned, very quickly because the first person I ever 
talked to was Hesse. 

Buxbaum: Sure, he was a central guy. 
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Rubens: Well, he wrote that appeal. 

Buxbaum: Yes, but more than that. He was very active--he was very helpful from the 
get go, once the trial started, even though he wasn’t in the trial. 

Rubens: Let’s get to that, just one minute. Crittenden’s other law partner, Stanley 
Golde. I knew, was sick. And I literally called him, I talked to him and he 
died. 

Buxbaum: Before he died? 

Rubens: Yes. But I didn’t get to talk to him for any length. I had heard about 
Golde, and I thought, Let’s do the legal story first. So I got quite a bit 
outside legal, and then skipped it.  

 Alright, so there is this united statement. Do you remember who issued it? 

Buxbaum: No, but probably the dean. 

[Tape 2] 

Rubens: You’re at this forty-eight hour meeting, after driving back and forth, and 
then, what happens next, in terms of you? 

Buxbaum: Then came the Greek Theater incident. That was a real theater. That was 
so wonderful, you know. I went to it with my old Cornell lefty friend, Paul 
Ivory, who was then an assistant professor of economics. This is very hush 
hush, but he was married for a while to Bob Scalapino’s daughter, and a 
worse combination of, you know, the wrong combination, couldn’t be-- 

Rubens: Politics, and--were they now, since--? 

Buxbaum: They were divorced by then, already. I mean, it was a school marriage or 
something. Anyway-- 

Rubens: You bring this up because Scalapino was the chair of the-- 

Buxbaum: That’s what I mean, yes. 

 So Ivory and I are sitting--I still see us sitting there, sort of a third of the 
way from the stage, on the floor, on the ground part of the theater. And 
here comes this wonderful incident. You know, I can watch it in my 
mind’s eye. Now, the trouble is, your mind’s eye is overshadowed by 
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those wonderful pictures. But I knew that wonderful cop, who had to drag 
Mario off, he was a good guy. 

Rubens: No kidding? I had no cops. It seems that all the cops, they said, were dead 
or gone. 

Buxbaum: Probably. It’s a long time ago. 

Rubens: How did you know him? 

Buxbaum: I don’t know. We had had some dealings, and I had been down there, also 
with them, discussing getting some of these kids out and so forth.  

Rubens: There you are, watching. 

Buxbaum: Oh, you know—no. My big connection with those guys came later, during 
the Vietnam War, but I remembered him. Now, maybe I remember 
retroactively, because of that. But anyway, I do watch the scene. I had to 
hand it to Bob Scalapino, that was not easy to walk back across the stage 
through this hooting, because first of all, there was an uproar. Everybody 
was just hooting. Then, of course, there were a lot of students in that 
Greek Theater, mostly from the thing. They were just yelling.  

 I have to hand it to Bob, I mean, he walked back across the stage, took the 
podium, and tried to defend why it was they had scheduled this. Mario 
was not on it, they had had their own meeting, and so on and so forth. He 
wasn’t listening to them. But that was courageous. It wasn’t physically 
courageous, but it was mentally courageous to walk back and try to stand 
your ground. I kind of liked it. 

 Paul and I were just in stitches at this event. You could not have had a 
better piece of theater to help the Free Speech Movement. Then they let 
Mario come back on and he says, “Let’s quit this sorry scene. We’ll meet 
later,” and so forth. By then, I was already involved with it. What day--do 
you have the day? What was that Greek Theater--? Around the 10th? 

Rubens: The Greek Theater was December 3rd, because December 8th is the--? 

Buxbaum: Well, it was after the arrests. 

Rubens: Yes, the arrests were December 2nd, 3rd. So they’re coming back from their 
arraignment? 
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Buxbaum: I think that’s it. 

Rubens: It’s all within days. Many people are saying that what they felt was so 
outrageous—was that after this coup de grace nothing was said, that Kerr, 
in his very mild tone, came up with a kind of a plan that was really not 
ameliorating the condition, didn’t move it forward. 

Buxbaum: Look, they had no experience with this. I agree with Jack Weinberg. The 
steering committee of the FSM ran rings around the administration’s 
tactical approach because they were always one step behind and one dollar 
short. They never could get ahead of the curve. 

Rubens: What do you think accounts for that? Why did they make so many 
mistakes? 

Buxbaum: What do you mean? This is how everything goes. When have you ever 
seen--except for military actions, where you decide you’re going to kill the 
other side--when have you ever seen an establishment group understand, 
in time, to get ahead of the curve of an opposition group? 

Rubens: I have a student who’s got the phone call about the sit-in at Harvard. She’s 
was a SNCC person, and left the four hundred fellows in Berkeley. They 
get a group together that pickets Harvard because there was not the right 
to hand out leaflets. The president came down and said, “Okay, you can 
hand out the leaflets,” you know, I understand what you’re saying. In the 
end, Reagan was elected. Legally, in a certain sense, they lose. 

Buxbaum: Of course they lost. More than that, it’s also a cultural element. It’s a shift 
that’s a little larger than just the question of who got in. 

Rubens: Could you say what you mean by that, in a cultural sense? 

Buxbaum: Well, I don’t see this as that short term. Mike Heyman always said, “Well, 
the only outcome of the Free Speech Movement was to elect Ronald 
Reagan president.” But, that’s not the connection I think is interesting to 
make. 

Rubens: What do you think is? 

Buxbaum: I think these are waves that happen, and this was the time for this one. I 
think a lot of things are inevitable, but the time for the inevitable often 
doesn’t get picked, except by some willed action like this. I’ll tell you an 
anecdote, there.  
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 We had a mayor in Rochester, a vice mayor, who was named Hahn or 
Kahn, or something, and there was a motion in the city council, which we 
had to go to as lawyers, to downzone East Avenue, which was the old, 
high class residential area. But by 1955, it was no longer viable. You 
know, people couldn’t manage mansions like that. Law firms were moving 
in, and museums were moving in, and other good stuff.  

 So, there was a movement on it. The basic pitch made, by the proponents, 
was, “This is inevitable.” The city council split, four to four. So he, Hahn, 
cast the deciding vote, as vice mayor. He said, “The time for the inevitable 
has not yet arrived. I say no.” [laughs] You know, that’s important. 
Second order stuff is what’s interesting.  

Rubens: Sure it is. What do you mean by second order stuff? 

Buxbaum: I mean, the grand tides of history, maybe, are more or less there, whatever 
the human action is. But the particular timing, and strength, and scope, and 
so on are huge. 

Rubens: I think you’re right. 

 Where did Mario Savio come from? How did this happen? What a man, 
what a speech, what a voice--and paid a big price. 

Buxbaum: Sure. 

Rubens: Most of these people, other than Bettina, were new. Jackie Goldberg had 
had some authority, but Jack Weinberg--you know, they were not SLATE. 

Buxbaum: No, it was not--no, it was not red diaper babies particularly. 

Rubens: No, it really wasn’t. So how are you brought in as the lawyer? 

Buxbaum: Well then, the next thing that happens is some of them say, “There’s an 
arraignment, can you help me figure out what I’m supposed to do with the 
arraignment.” 

Rubens: Now, the arraignment was the morning before the Greek Theater. Were 
you there? 

Buxbaum: No, but I gave some advice. Then there’s a meeting, probably a few days 
later. You know, “What are we going to do about the arraignment?” So 
Mike or these girls asked me, “Can you come to the meeting?” Just, Let 
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me see what happens. Once I’m there, Mal Burnstein, whom I vaguely 
knew as well said, “Could you help out a little bit?” I said, “Well, I guess 
so.” It was like walking from the beach into water; you just keep going till 
you’re up over your head. 

Rubens: Mal Burnstein said the lawyers came out of the wings. Everyone wanted 
to be associated with this. 

Buxbaum: Later, I think he had some difficulty. They hadn’t wanted a faculty 
member before I came on the scene, but once they saw me engaged in sort 
of a peripheral way, with these students, Mal figured that was a pretty 
good idea and asked me to continue. 

Rubens: Strong has his heart attack by then, doesn’t he? 

Buxbaum: I think so-- 

Rubens: But anyone that doesn’t call the law school and say, Let’s get a 
representative down there, do you know?  

Buxbaum: No. 

Rubens: Why? They’re not going to consider the students? 

Buxbaum: No, I don’t think so. 

Rubens: So you’re one of the only law professor? 

Buxbaum: Well, I was the only one. I mean, look, people like Frank Newman were 
heartily with us about this, and backed it up to the hilt. The only reason I 
was on the team was that--it was a slippery slope. I started doing a few 
little things for particular people, and then did more for more. Then, 
finally, they asked--I can’t remember when they asked, but pretty early, in 
January--asked if I would be willing to be one of the defense counsel and 
continue coming to these--. Then, of course, that whole winter was 
nothing but meetings. Oh, my God, were there meetings. 

Rubens: And you went to them, yes? 

Buxbaum: Not all of them. We all went to a lot. 

Rubens: Where were these meetings? Do you remember? 
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Buxbaum: Various places: churches, Stiles [Hall], some of these theaters like the 
Veterans Theater- 

Rubens: Originally--apparently after the arrestees--the first one was at the Berkeley 
Auditorium. 

Buxbaum: That’s right. That was a big one. 

Rubens: So, there you are; you’re teaching courses. Are you suspending research? 
Had you particularly been doing research at the time? 

Buxbaum: Yes. Well, I’m sure I had to get some things published, but I stopped. A 
couple of things I was working on, before this thing hit, came out about a 
year later, just natural time of delay of publication. But I was pretty dry 
then, for three, four years. It’s not that bad. So, the trial starts in April, 
April 1-- 

Rubens: And what do you literally do? 

Buxbaum: Well, I’m one of the five. I was the one who gave the opening statement. 
I’m very pleased with that. Although, I read it the other day, and it sounds 
like one of Eisenhower’s worst press conferences. [Do] you read these 
verbatim transcripts? You know, it’s so nice that it’s all online now. But, 
anyway, so I’m in the trial through--  

Rubens: Meaning, by the way, if you read it did that mean you had written it? 

Buxbaum: I had notes, you know, and we had talked about what-- 

Rubens: You divided up who was-- 

Buxbaum: They wanted a cool opening statement. They didn’t want one of the lefties 
[to do it]. Mal didn’t want to do it because he knew he’d get crucified by 
the newspapers, and Norman Leonard shouldn’t do it, for the same reason. 
Stan Golde felt with Crittenden up there, he shouldn’t be the one 
haranguing him, He’ll do more the examination work, which he did. He 
was great. Henry Elson and I were the two choices. 

Rubens: Remind me who Elson is. 

Buxbaum: He’s a lawyer. He’s around. You could talk with him about-- 

Rubens: Yes. 
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Buxbaum: He was a young lawyer, Boalt graduate, practicing downtown, solo 
practice. Very nice guy. 

Rubens: Doug Hill, that was the other one. 

Buxbaum: Well, he didn’t join immediately, and he never was in it as a full member. 
He passed the bar. He was a law student of ours, and he didn’t get out until 
‘65, so he couldn’t be involved as a bench lawyer. But he was very much 
involved with helping us. Then, after he got admitted to the bar, by then, 
of course, the trial was over. He essentially became a member of the team. 

Rubens: Do you remember any particular tough times: divisions or arguments 
amongst the lawyers? 

Buxbaum: It was a very large issue. It was divisive, and it was not only among the 
lawyers; it was with the students and so on. I always felt we didn’t do it 
right, structurally. We never should have gone for that show trial of 125 
people; I’m convinced of that. But, in defense of us, when we looked to 
see whether we could run a set of trials--the thing we thought we could get 
was a running series of trials, ten at a time, ten people at a time. Now 
remember, we put all these things to the defendants for a vote. Lawyers 
were not driving; were not in control of this very much. 

 There were two problems. From our point of view, we didn’t see the 
manpower. I don’t know what Mal was thinking. There were not that 
many people by that time, that early, to guarantee that we could cover 
these trials. I mean, we would have been killed. 

Rubens: At least eighty, seventy-- 

Buxbaum: Now, of course the upside of that would have been that the prosecution 
would have offered a deal, a better deal than they offered. The other 
problem was one for the clients--namely that the first ten tried would have 
been the steering committee. And we couldn’t choose the defendants. The 
prosecution would simply say, “Alright, we’re going to prosecute Savio 
after Tigar,”-- 

Rubens: Is that true? The prosecution has the choice? 

Buxbaum: Yes. We can’t offer, so these were the two dilemmas. 

Rubens: I never understood that one. 
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Buxbaum: And so then, the next question was, “Do we insist on a jury?” The 
prosecution played poker with us and I would say, my feeling is, we gave 
in on that. That is to say, they said, “You can’t have this trial, you know, 
having a large number tried as a single trial, with a jury.” They just hung 
tough on that, so they said, “We’ll risk having ten at a time.” In the end, 
the students, too, really were not that eager for this sort of thing. So they 
went for the non-jury, which was, of course, a way of being convicted. I 
mean, there was no way. The only issue was on which charge. 

Rubens: Yes. Were you clear about that then? 

Buxbaum: I would say we all were. I don’t know how Mal would put it today. Have 
you--? 

Rubens: I have interviewed Mal , and you know what? I brought it with me. 

Buxbaum: I would be interested. Did you ask him this question about the tactics? 

Rubens: Yes, absolutely. 

Buxbaum: Why don’t you shut it off a minute--[tape stops]--that we had taken the 
wrong tactic. 

Rubens: Was Jensen underneath? 

Buxbaum: Sure. No, no, no. Jensen was number two. He was directly under Coakley. 
I think Meese was not as high as Jenson. 

Rubens: Was that the order? I know that, but then I keep forgetting it. I think, how 
could Meese not be-- 

Buxbaum: No. Just a later career. 

Rubens: I’ve never thought--oh, Lowell-- 

Buxbaum: No. You know, Lowell overlooks there. The constraints we were under 
were intensive. 

Rubens: Burnstein was saying his sense was that the DA’s office saw that in San 
Francisco, they were losing some of the trials because they were jury 
trials. So they refused to agree to one jury trial in Berkeley, insisted on the 
seventy-eight trials. I believe they did that specifically to force the 
defendants to waive jury. That’s what eventually happened. I said, “Were 
there many negotiations? How much room do you have for pressing this?” 
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He said, “Very little. I mean, negotiation is one thing, pressing it--well, I 
suppose we could have tried taking a writ, or I think we would have lost.”  

Buxbaum: Oh, well on that there’s nothing doing--that’s nonsense. I believe we 
would have lost, it’s hard to get back after thirty-six years. The judge 
clearly ruled--we made a formal motion for a mass trial. Once we moved 
for a mass trial, the jury was gone, but the real-- 

Rubens: Could you just say why? 

Buxbaum: Because the judge has the discretion to say that he’s not going to grant a 
mass trial, because having 125 people in front of a jury, with all the 
varying factual elements, would be too confusing. He had every right to 
say that you, of course, have a right to a jury trial, but you don’t have a 
right to this form of a jury trial. You want a jury trial, have a jury trial.  

 We would have been back to the issue of either individual’s which the 
prosecution wasn’t into that either, or small groups. The small group 
problem, as I say, was partly manpower, and partly that they were going to 
separate out the leaders. The whole point about the student group was they 
hung together, and they all accepted this trial because they felt they would 
win in the end, on the sentencing. They felt that it would protect the 
leadership from getting heavier sentencing. Coakley was out to give these 
people fairly stiff misdemeanor sentences, six months-- 

Rubens: Why did they think it was--? 

Buxbaum: Oh my God, it was a Communist conspiracy!  

Rubens: No, the other way. Why did they think it would protect the leadership? 

Buxbaum: They figured if they were all in the trial together, that it would be better. 

Rubens: So, this is going on all spring. And then, in April, is the trial. 

Buxbaum: Now, I was not involved in any of the negotiations with the prosecution. I 
don’t know who, other than Mal , was. He may have said. But I wasn’t; I 
was involved in plenty of the conversations among us about what do we 
do here. In all these meetings with the students. 

Rubens: Alright, so it’s a ruling, and the judge had ruled the DA controlled the 
charging process. Therefore, if he refused to settle, that’s something else. 
Sounds like Jensen was just-- 
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Buxbaum: Well--look, he wasn’t bloody. Jensen is a good guy, and I certainly got to 
like him and respect him during that trial. He was professional. Coakley 
was an ass. I mean, political and out to make points, and of course he 
never showed up again, after he got his newspaper headlines on the first 
day. 

Rubens: Did you have any particular feeling about Knowland, that William 
Knowland was any particular force behind that? 

Buxbaum: Look, everybody was speculating about all this, and I’m sure it’s right. I 
didn’t give a damn because it’s always so--I mean, what’s the surprise? 

Rubens: It was a pretty strong right in California, all along. 

Buxbaum: The whole Oakland Tribune thing was, you know-- 

Rubens: Well, that’s who he was. 

Buxbaum: I know. I’m saying, look at the senator from Formosa, back in the early 
days. 

Rubens: Exactly. So you’re not in all the last of these discussions? 

Buxbaum: Not with the prosecution, but-- 

Rubens: Then there’s the new opening statement; other people continue. How long 
did they take before the sentence came down? Not the sentence, but the--? 

Buxbaum: The finding. I think we had our findings mid-June.  

Rubens: Well, it’s clear in the evidence, these notes that Burnstein is giving to the 
students, that their going away, their coming in ill-dressed, their talking--
.You know, he was having trouble just sort of keeping them together. 

Buxbaum: The first week, Crittenden tried hard to enforce order, you know what I 
mean? To see to it that there were enough of them there, that all the 
leadership was there, that anybody who wasn’t there was excused, like 
from a classroom, and so on. Believe me, after about ten trial days, this all 
just petered out.  

 You had your little core of faithful court junkies, even though they were 
the defendants, not merely courtroom spectators. They were the junkies 
who liked to watch the trial. We always had to have some of the 
leadership there. That was sort of the deal, of course. Then, when some of 
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them testified, everybody would come. When Savio finally got on the 
stand, it was a public event.  

 But this effort, it became basically like the U.S. Senate on an ordinary 
working day. You had a bare quorum. Once in a while, Rupe would get a 
little upset. “There are only fifteen people here! There’s 125 on trial. We 
can’t have this!” 

Rubens: Did he--? 

Buxbaum: Oh, he was very direct; he was good. It was okay, he was an okay guy. 
He’d get up on his high horse about this and Mal , or one of us, would say, 
“Yes, yes, yes, Your Honor. We’ll look for them. Yes, yes. They’re 
probably just down the road somewhere.” Then we would hustle up a few 
more. Kathy Frank, who was just a dream of a helper on this, she-- 

Rubens: You remember her? 

Buxbaum: Oh, I know her, and of course I’ve seen her since, too. She was so good 
about going out and seeing to it that people--she was sort of a den mother 
for the defendants. Then we had this drug-addled guy, Charlie Brown, 
who would insist--he was always there. We would just as soon let him 
sleep late most nights, but he was there. 

Rubens: Kathy Frank was really very forthcoming. She was one of the people I got 
to very early, and she said that she had the statements that the kids wrote 
to Crittenden.  

Buxbaum: It was hard work for her to get them. We looked for those-- 

Rubens: Oh, were you part of that? 

Buxbaum: --all over-- 

Rubens: What a thing to find. 

Buxbaum: That was nice, yes. 

Rubens: Alright, so you remember. Is there anything else, particularly, that you 
remember? By the way, Mal says, “I was leaning towards a jury trial,” but 
you really think the ultimate, final decision was he says the defendants, 
they were the ones; they made that decision. He says he, himself, thinks it 
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was wrong, leaned toward it being wrong now. Art Goldberg, claims that 
he was always saying, “No, no, no.” But it happened. 

Buxbaum: Either we were snookered into it, or we were pushed into it by our clients, 
or we didn’t have the manpower to control it any other way. In the end, we 
went for the worst format. In a sense--I mean, look, nothing big happened 
here. But in the format, what I mean is, that was most likely to create a 
conviction. 

 You should know, the thing that we fought for was to get an acquittal on 
the resisting arrest charge. We didn’t give a damn about the others. Not 
because it would be a higher sentence, but there was a principle here. If 
people go passive, do nothing, lie prone on the ground, can they be guilty 
of resisting arrest.  

Rubens: Exactly. What happened with that? 

Buxbaum: We were convicted on that. 

Rubens: Now, is this in the appeal? Or was the point that they dropped it 
trespassing? 

Buxbaum: Well, they had three charges: trespassing, disobeying the lawful order to 
disperse, and resisting. The first two were trivial, and we would have 
accepted them. I say we would have, the students knew that they could get 
caught on one or the other. So Crittenden gave us one of them; acquitted 
on one. But the real issue was always the resisting arrest. 

Rubens: And that was lost. 

Buxbaum: We really had hopes that he would go that way. We were very careful to 
put on the passivity of the students, which was true. They did not-- 

Rubens: Yes, I believe that. Boy, it’s surprising, compared to how quickly things 
move, by ‘65--I mean, this is such a little moment in history. 

Buxbaum: That was harmful, in a sense, because that did become, to some degree, a 
precedent, that going limp, and so on, is not good enough to prevent you 
from a charge of resisting arrest. That was the main one we took up on 
appeal. Now, the appeal was hopeless. I mean the only appeal we had that 
was any chance was the first stage, to the Oakland Superior Court. We 
knew that if we had any chance, it would have to be there because they 
might have taken a different view of the resisting arrest charge, but they 
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didn’t. The rest of it, going up through the California court and the U.S. 
Supreme Court, that was just-- 

Rubens: You had to do that, yes. But it did extend the thing until ‘66 when they 
served. 

Buxbaum: Now that was the thing where I really, actually a little, was more involved. 
I was the main attorney for the sentencing. I say main attorney; I don’t 
mean assigned as separate. I was the one who ended up being involved in 
most of the-- 

Rubens: How did that come to be? 

Buxbaum: Well, not the first part. Let me explain. Crittenden did the beginnings of 
the sentencing. By the way, that was a very dramatic moment, when the 
first student refused probation. That is worth highlighting: Michael Duke. 
I hope he’s in Goines’--. He was a graduate student, I think in Chinese 
literature, of all things, something like that. After about eight people had 
gotten up, and Crittenden had called him--I wouldn’t say alphabetically, 
but there was some order--and he’s calling the students up. He’s saying, 
“Well, I am offering--,” not the leaders, the other students. “I’m going to 
offer you--you’re going to serve ten days in jail, suspended on condition 
that you not engage in unlawful activities--.” Three or four of them said, 
“Yes.”  

 Michael Duke was the next one up and he said, “I can’t accept that,” and 
he talked about the Vietnam War, that it was relevant. That was very 
interesting; that was an electric shock in the courtroom, and from then on, 
most of the students did that. Crittenden was very upset. He had to-- 

Rubens: How do you know he was upset? 

Buxbaum: He was. He didn’t want to send kids to jail. 

Rubens: And how would it manifest? Did he argue? 

Buxbaum: Yes, he argued. He was shocked. I remember that. 

Rubens: Duke. I should look for him, find out about him. 

Buxbaum: The other nice [thing]--it’s a little farcical sideline, the day the verdicts 
were to be announced, not the sentences--Rupe had taken a few days to 
think about this-- 
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Rubens: By the way, Mal feels that he never read those statements to the court. The 
day of the verdict-- 

Buxbaum: The day the verdict came out, he had called us together for one in the 
afternoon, or two in the afternoon. So we were, the five of us, or maybe 
also Doug Hill and Sig Hesse--we were having a Chinese lunch up here at 
the old Palace Garden on Shattuck, the one that’s now changed, where 
Lily used to work. It’s at the corner, almost at the corner of University and 
Shattuck. Anyway, 

Rubens: Who’s Lily? 

Buxbaum: She was the hostess, or part-owner of that place for decades. Anyway, we 
get our Chinese cookies at the end. We break them open, and what does 
Mal have? “You’re going to have a great [something--it might have been] 
a great victory today.” It was very close to that. It was something like that. 

Rubens: None of you believed it? 

Buxbaum: It was sort of too good, you know! When we got back, Rupert, Judge 
Crittenden said something like, “Well, do you have anything more to say 
before I announce the verdicts in these cases?” And Mal said, “Well, not 
on the merits--not on the substance, Your Honor, but I do want to read you 
a Chinese fortune cookie that was in my--just an hour ago while we were 
having lunch.” He read it to him. Crittenden said, “I’m afraid those fortune 
cookies were baked in the wrong China.” 

Rubens: Oh, he said that? 
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[Interview 2: June 7, 2001] 

[Tape 3] 

Buxbaum: --I think we had covered that.  This was the afternoon when Judge 
Crittenden decided that there was--I think it was not guilty on the minor 
one of failure to disperse from a lawful order, then guilty of trespass, 
which was irrelevant.  No one worried about that.  And then the one that 
we didn't like, guilty of resisting arrest. 

Rubens: Correct. 

Buxbaum: Not because the sentence was going to necessarily be larger or because it's 
a larger kind of misdemeanor than the others; it's just that there was a kind 
of a political or activist point about the notion that if one could establish 
that not aiding the police in arresting you was different from resisting 
arrest.  It would have helped this kind of passive, going-limp notion, 
which was very common in those years and afterwards.  But he didn't buy 
it, and so far as I know, courts never ruled afterwards against that.  That is 
to say, I don't think anybody ever got away with defeating a resisting 
arrest charge on the basis that they had just gone limp and did nothing. 

Rubens: So this must have been true of the Civil Rights Movement? 

Buxbaum: I would suspect so.  I can't tell you for sure.  Now, Ann Ginger, in her 
dossiers--which are now here [at Bancroft]--she might well have 
somewhere--because she used to do very good sort of overviews of 
particular points: points of evidence, points of procedure, and so on.  She 
may well have, somewhere in those monthly reports or whatever they 
were called, a particular evaluation of the resisting arrest question. 

Rubens: Good.  That's a wonderful suggestion. 

Buxbaum: It might be worth checking. 

Rubens: Absolutely. 

Buxbaum: Because that would be national, because she was getting material from all 
over-- 

Rubens: Collecting it at the [Meikeljohn?] and-- 
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Buxbaum: and then putting it out in this reporter, this civil rights reporter.  I forgot 
what she called it exactly.  It was mostly a Vietnam anti-draft reporter, but 
it had all of the other stuff in it: the civil rights and so on. 

Rubens: There was also--I wonder if these were the same, probably different--a 
Lawyers Guild journal that she put out. 

Buxbaum: Yes.  That's different. 

Rubens: It was different. 

Buxbaum: The NLG [National Lawyers Guild] may have-- 

Rubens: Her region. 

Buxbaum: --provided some funding for this, but this particular reporter was not the 
standard National Lawyers Guild review, whatever it was called. 

Rubens: Well, hers certainly wasn't the one she edited regularly.  It was only a Bay 
Area, might be East Bay Area one.  That is where I believe I told you she 
had an article in the summer of '64 that had discussed the civil rights 
cases, the sit-ins in San Francisco, and felt that those were precedent-
making cases and that one should look at these things. 

Buxbaum: Yes. 

Rubens: So I think you said you didn't quite remember that, and I can't say very 
well about it, but it's in her papers. 

Buxbaum: Yes.  Okay. 

Rubens: And we'll point to this.  Yes, I’ll go to her.  Just leave it alone at that. 

I'm incredulous that there was never an agreement, never ruling positive, 
given how long the Civil Rights Movement really went on.  And you're 
right: Vietnam came along; there was a lot of that lying in and sitting in. 

Buxbaum: Oh, sure, sure, sure.  It became a very major type of action. 

Rubens: And of course, the courts, I guess you would say, became more 
conservative.  Certainly, the political arena. 

Buxbaum: Well, I don't know.  In one way, it's a technical question: whether or not 
failing to cooperate with an arrest order by putting yourself on your own 
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two legs and getting going is resisting is in a way just an interpretation of 
this misdemeanor statute.  You know, you can look at it just-- 

Rubens: Yet it’s not a big deal, really. 

Buxbaum: Well, in ways of tactics and the ability to make the political point that the 
system didn't have the right to punish you under these statutes for this 
form of not cooperating, of non-cooperation, would have been a very good 
statement.  But, on the other hand, it's also just a way of interpreting a 
technical criminal statute. 

Rubens: And that interpretation always is the question, or could have gone--always 
is done at a municipal level, could have gone to a higher level and was 
part of the appeal? 

Buxbaum: Well, we took it up.  It's in the appeal.  It's one of the major things in the 
appeal. 

Rubens: But that's not-- 

Buxbaum: It was never picked up, no.  The only place--as I said last time--the place 
where we hoped it would be really considered and given some fresh 
thought was at the superior court level here in Oakland, and they didn't 
buy into it.  After that, it was useless. 

Rubens: Yes, yes, yes.  So I think-- 

  

Buxbaum: And we then started talking about the sentencing, the process where he 
offered probation--as I recall, he was doing it more or less alphabetically. 

Rubens: "He" meaning? 

Buxbaum: [Judge Rupert] Crittenden, back in June '65 or July, whenever we did the 
sentencing.  It was a little late, yes, about then.  So he didn't put the 
leaders first.  I can't really remember, although come to think of it, Bettina 
Aptheker would have been in the A's. 

Rubens: Yes, yes, yes. 

Buxbaum: So there must have been an early charge [and sentencing of at least one 
leader], because he gave those people three or four months without 
probation. 
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Rubens: Correct. 

Buxbaum: Right, as leaders, whereas he offered probation to everybody else. 

Rubens: Yes. 

Buxbaum: Ten days on probation if you agreed not to perform an illegal act.  And I 
mentioned that this fellow, Michael Duke, stood up very early in the 
proceedings, maybe even on the first day. 

Rubens: Right there, a dramatic moment, yes. 

Buxbaum: It was a dramatic moment.  It was one where he then connected it to the 
coming--to the Vietnam War. 

Rubens: Oh, he did? 

Buxbaum: Yes, yes. 

Rubens: So that would be in the [court] transcript. 

Buxbaum: Oh, yes.  I would guess, yes, that should be in the real transcript. 

Rubens: Okay.  And that would be a wonderful thing in the oral history to just note 
that. 

Buxbaum: Oh, yes.  Yes, yes, yes. 

Rubens: And then one could go to it.  I could go to it, as well.  And do we know 
what happened to Michael Duke? 

Buxbaum: No, but I can find out. 

Rubens: Really? 

Buxbaum: At least to some degree, yes.  He was a Ph.D. student, I think, as a matter 
of fact, in Asian history or something like that. 

Rubens: Really? 

Buxbaum: Maybe Asian literature, but I thought it was Asian history. 
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Rubens: All right.  Do you recall anything about when the sentence came down, 
just in terms of your discussions amongst the lawyers?  Was there any--
what was the mood of the lawyers? 

Buxbaum: Oh, I don't think it was particularly a shock to anybody.  I mean, ten days 
suspended, or ten days suspended on condition of probation was a fairly 
minor thing.  I don't think anybody really expected that he wouldn't give 
some jail time. 

Rubens: Sure. 

Buxbaum: But since he offered to suspend it for everybody except the leadership, he 
thought he was being fairly relaxed--I mean fairly-- 

Rubens: Generous. 

Buxbaum: --cool about this.  I should say this: he had been, at the beginning--my 
sense was Crittenden kind of bought into this slightly hysterical 
atmosphere that was around, that this was all kind of a left-wing or 
Communist conspiracy, and people were puppets in the hands of Bettina 
Aptheker and other of the sort of classic Lefties, Leftists.  And over the 
course of those two months, he calmed down from that.  But the 
beginning, I think, he was in that frame of mind as well. 

Rubens: Let's then just follow that up and ask what accounted for that frame of 
mind and then secondly, why did it change? 

Buxbaum: Well, I think that was the way that the newspapers were playing it.  I 
mean, there was very little in the way of a benevolent or empathetic 
understanding of what this was about.  Now, that isn't quite true.  They 
reported the speeches.  And [Mario] Savio was somewhat exempt from the 
Left thing, and I think the civil rights Freedom Ride stuff was what helped 
there, because, after all, even the non-Left liberals in this area were quite 
accepting of that, supportive of that, so he got away a little bit there.   

 The thing that Coakley tried to do to him is he kept trying to say 
something about how here comes this perfectly ordinary kid from Buffalo, 
named Bob Savio--Robert Savio--and decides that he will be a little more, 
I guess, in the Che Guevara mode, was sort of the implication.  If he takes 
a nice romantic first name (it was his middle name, I think, actually), and 
called himself Mario-- 

Rubens: I think he had done that earlier, when he was in Mexico. 
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Buxbaum: It isn't a question of when he did it, it's the way Coakley-- 

Rubens: Was used. 

Buxbaum: --used it, yes.  And that got played up a little bit, too, and some of the 
papers made kind of a snide set of comments about that, how he was 
trying to create a romantic image for what was just a Leftist takeover and 
so forth.  But he was so eloquent that even plain reporting on what he said 
had a very strong effect. 

Rubens: This is the slightest segue:  Did I ask you if you had ever had an encounter 
with him?  I don't think we got to that.  Had you particularly formed an 
opinion about him? 

Buxbaum: Yes, I thought he was an eloquent guy.  I'd heard him a couple of times by 
the time of the trespass.  He was a very--a real--not a demagogue.  He 
always struggled with himself in coming out with real earnestness.  I 
thought he had a very moral position on this. 

Rubens: We talked a little bit about how, by the time of the sit-in, you just thought, 
"This is quite wonderful."  That's not quite your words, but-- 

Buxbaum: No, but it was certainly acceptable, yes. 

Rubens: Well, amazing; it was an amazing thing. 

And so then you're asked by the university--let me get back.  You were 
accounting for this hysterical mode in the beginning.  You're saying the 
general air of anti-Communism had been inflamed quite a bit by [then 
Governor Ronald] Reagan and by the press. 

Buxbaum: Sure. 

Rubens: Or some of the press.  What about the role of Coakley, [Ed] Meese, and 
[D. Lowell] Jensen? 

Buxbaum: Well, Coakley took very much this anti-Communist line.  He really saw 
this as a left-wing conspiracy to discredit the university.  I say "saw it;" 
that's how he played it. 

Rubens: Where did he come out of?  I should look that up.  Suddenly I realize--it 
doesn’t matter to much. 

Buxbaum: Oh, he was one of the machine politicians in-- 
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Rubens: In Oakland. 

Buxbaum: Yes, but more on the Republican side. 

Rubens: Yes. 

Buxbaum: More on Knowland’s side, not the old Earl Warren crowd. 

Rubens: No, no, no.  Knowland had sewed up that city, and Meese and Jensen I 
don't know-- 

Buxbaum: Well, Jensen was more of a professional.  He went into the D.A.'s office 
there as a career path, not in terms of politics but just a solid prosecutorial 
type. 

Rubens: Did anyone know him particularly? 

Buxbaum: Yes.  Oh, yes.  Henry Elson and Stan Golde and he was more or less 
classmates of both. 

Rubens: Oh. 

Buxbaum: I don't know if they were exactly the same year, but they knew each other 
from that period. 

Rubens: Had you met him? 

Buxbaum: No, I had never met him until then.  I respected him a lot.  Meese was 
really third in line and was not that active.  I don't mean he didn't have a 
role to play, because there was a lot of fact-gathering, and he would 
examine sometimes, too; and then there was kind of a nice fellow, David 
Dutton, who was the fourth.  Not a political guy at all.   

 I can't say that Meese gave the impression of being a hothead.  The 
hothead at that time in terms of a lawyer who kept coming in and out of 
that was John Swallow, who later became a judge, who Reagan appointed, 
in Oakland.  John was one of the regents’ counselors. 

Rubens: Do you mean Sparrow? 

Buxbaum: Sparrow.  [laughter] 

Rubens: Yes, fine.  Natural--swallow, sparrow.  Oh, tell me about that. 
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Buxbaum: He was quite articulate and sharp against the students and seemed to have 
an animus, I thought a little bit like Alex Sherriffs.  I don’t mean, he 
wasn't out publicly as much, as Alex was more in the publicist mode.  
John was inside the law framework and he was sort of the regents’ counsel 
who was probably--I don't know this, but my guess is he was sort of the 
liaison to the prosecution. 

Rubens: But you-- 

Buxbaum: But he was anti.  He really did not like these students, and in my sense, he 
showed it.  Now, mind you, he didn't sit there every day, but he was there 
occasionally and-- 

Rubens: That's what I was asking.  Literally, when you say came in and out, he did 
come in and out? 

Buxbaum: He came around occasionally. I remember him from that period.  I can't 
tell you what particular day.  He probably accompanied Clark Kerr when 
Clark went through his famous examination there. 

Rubens: Who was, for the defense, who was the cross examiner? 

Buxbaum: Stanley Golde.  That was very nice, yes. 

Rubens: Golde, yes.  Why was that very nice? 

Buxbaum: Well, Stan first tried to get him characterized as a hostile witness.  See, the 
prosecutors refused to call him and, of course, the defense--well, why 
should they?  There was nothing--they played it as any prosecution would: 
straight and narrow.  That is to say, they had their trespass; they had their 
order, delivered by the police in charge--they had to prove that it was loud 
enough that it was heard everywhere.  I mean, all those little petty details 
that make the case, right?  They did want to get--they certainly, as always, 
wanted to keep away from the soft periphery of free speech as a First 
Amendment right or some kind of vague notion that there were excuses 
here or immunities and so on.  So they had no reason to call Clark Kerr 
because they weren't arguing that the governor had ordered the president, 
who had ordered the chancellor, who had ordered the campus police to do 
something.  That [calling Kerr] was not part of their prosecution.  

 That was what the defense wanted to establish--to show that this was not, 
from the standpoint of the university administration, a matter that needed 
to have been handled through police. I mean, the pitch there was to show 
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that there was command influence on the university administration. And 
so when Kerr was called, he was called by the defense. 

Rubens: Of course. 

Buxbaum: Then, in order to get him to talk about this, we had to have him declared a 
hostile witness, which is a technical system whereby even the witness--. 
Usually, you cannot cross-examine your own witness, and you cannot ask 
leading questions of your own witness; you just go right on.  But if he's a 
hostile witness, that's accepted in criminal procedure or in evidence 
generally.  The court would allow you to cross-examine, to question in a 
challenging way, and so on, as if he were from the other side. 

Rubens: Could the judge have ruled that he was not a hostile witness? 

Buxbaum: Yes. We hoped that he would rule that he was a hostile witness. 

Rubens: I understand, but could the judge have ruled he was not a hostile witness? 

Buxbaum: He did.  He did.  So after five or six questions of the sort, "Isn't it true 
that…" and so on, and after objections by the prosecution--which was of 
course the way it would go--saying that you can't treat your own witness 
like this, and then Stanley Golde made his argument that, "Well, look. 
This is a hostile witness exception, obviously.  He's not interested in 
coming forward with this information if we don't drag it out of him."  And 
Crittenden ruled, "No, no, that's not a hostile witness case.  He's president 
of the university.  He's going to tell it like it was.  You ask him.  You 
called him.  You treat him like your witness.” 

 So we lost that one, in a sense.  So Stan Golde said, "Well, President Kerr, 
it's now been declared that we're friends, so let me go on."  [laughs]  It was 
a gambit that, I would say, on the whole, I didn't expect it to succeed.  I 
don't know whether Mal or Stan had any hopes. 

Rubens: Stan, I don't know.  Stan had been Crittenden's-- 

Buxbaum: He had been Crittenden's partner, law partner, when they were both in 
private practice. 

Rubens: And Hesse had said that he believed Golde was put on because he could 
put the fire to the feet of-- 
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Buxbaum: Oh, I would say less that, although maybe a little bit of that, than to say 
that first of all, that Stan would represent some legitimation for Rupert, 
that this was an okay group. 

Rubens: Okay. 

Buxbaum: One idea, I think, was that Stan kind of legitimated them.  Secondly, Stan 
was far and away the best criminal defense lawyer around.  And it was a 
great coup for us that Mal got him to agree to do it.  And then third--and I 
would put it third--was the notion that he could, if not put fire to 
Crittenden's feet, he could at least treat Crittenden in the kind of informal 
way, a little bit a nudging now and then, the way that one could in a case 
like this.  There are many cases where you've had a prior relationship with 
a judge, and you have to smell the degree to which you can go a little 
outside the envelope in terms of how you deal, how you treat with him.  
Not, I think, the notion that he could go into chambers and say, "Look, do 
this, do that," or "Why are you doing this or that?"  I think it was more the 
other three. 

Rubens: And was he eloquent? 

Buxbaum: Yes, he was good.  He was good.  Very effective. 

Rubens: He was the best criminal lawyer. 

Buxbaum: Well, I think he was generally considered at that time one of the two or 
three top criminal defense counsel in Oakland. 

Rubens: In Oakland. 

Buxbaum: Yes.  That's where he practiced. 

Rubens: San Francisco was pretty-- 

Buxbaum: Well, that's kind of separate turf.  You didn't find that much crossover.   

Rubens: Later on, Charles Geary--he didn't come out till later, I guess. 

Buxbaum: Well, I mean, a highly politicized case, you could get anybody. 

Rubens: Sure, sure. 

Buxbaum: You can even get What's-his-name from New Jersey.  You know, the 
famous--Vietnam period--I'm blocking. 



51 

Rubens: Yes, yes, I am, too.  Okay, from the Bay Area.  Two or three-- 

Buxbaum: Kusner, Kutner, [William] Kunstler. 

Rubens: Oh, Kunstler from--yes. 

Buxbaum: I mean, those kind of people could travel anywhere. 

Rubens: Yes, yes, yes. 

Buxbaum: But if you're talking about sort of nonpolitical criminal law, you tend to 
know your local judges, so you kind of have to have local practice. 

Rubens: And who, if you said he was one of the two or three--? 

Buxbaum: Oh, he was one of the best. 

Rubens: Who else would you--I'm just interested. 

Buxbaum: At that time, Lincoln Mintz, who has tanked, unfortunately--in fact, he's 
been disbarred now; he resigned.  He was quite good in his early days.  
Spencer Strellis, who was for a while--I think he was even Stan Golde's 
partner for a while after Rupert went on the bench.  Very good.  And there 
were others. 

Rubens: Sure.  

 I wanted to get back to the climate of the times.  It's been alleged that, 
after all, Rupert had been appointed to the position. 

Buxbaum: Oh, yes. 

Rubens: And did he have ambitions to go further? 

Buxbaum: I don't know.  I don't know.  He was-- 

Rubens: But he was therefore considered-- 

Buxbaum: Well, you know, the poor guy died early.  He had this funny cellulitis kind 
of infection which nobody could figure out, and he basically died of a 
bacterial infection not long afterwards--in fact, within a year or so. 

Rubens: Mal is just certain that he never read the letters that the-- 
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Buxbaum: No, I don't think he-- 

Rubens: And, finally, Mal is just convinced that he was part of--Mal didn't say this, 
and this makes it a little too set in concrete--the machine--that he was not 
going to go against Jensen. And that Jensen was the one, really, who was 
able to really control what took place. 

Buxbaum: Well, only in the sense that Jensen was the lead prosecutor once Coakley 
had delivered his--  

Rubens: Right. 

Buxbaum: --his opening speech [about the nefarious Leftist plot] and then 
disappeared. 

Rubens: I'm going to interview Jensen.  Jensen agreed. 

Buxbaum: Oh, he'll do it.  He's very cool.  He's a good guy. 

Rubens: Is he? 

Buxbaum: Yes, yes. 

Rubens: So they weren't evil people particularly.  [laughter] 

Buxbaum: No.  And I don't think it was a matter of Rupert having instructions or 
anything.  I think it was just a milieu situation.  You know, the repeat 
players are the prosecutors.  You develop a modus vivendi as a sitting 
judge.  Sure, you're the one in charge, but you're not an emperor. You've 
got to live with the police, you've got to live with the CIC [criminal 
investigation division] or whoever does the investigations, you've got to 
live with the prosecutors, you've got to live with the public defender's 
office.  I mean, in that sense, I don't--sure, he came out of this background.  
And the way he was nervous about-- 

Rubens: "This background" meaning? 

Buxbaum: I mean, sort of a general, middle-of-the-road, centrist thing.  The sharp 
anti-Communism had disappeared by then, of course.  We were way past 
[Senator Joseph] McCarthy and all that.  This was more a matter of 
discomfort with this new, raucous crowd. 

Rubens: Was there a sense this was a new, raucous crowd? 
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Buxbaum: Oh, yes, yes.  They weren't all that raucous, I thought, but that was 
certainly a sense. 

Rubens: As a continuum of civil rights or the budding of something new? 

Buxbaum: Well, no, I would say as a continuum of the activist edge of civil rights.  
Now, this was all a very ambivalent situation.  In the North, certainly in 
our area here, the civil rights activism was seen as a good thing-- 

Rubens: San Francisco-- 

Buxbaum: But you weren't always comfortable with the actors. 

Rubens: Very well said.  Very well said.  Or certainly the leaders, who were kind 
of pushing the-- 

Buxbaum: And then, once you were able to do a little name calling, like with Bettina 
or with the Goldbergs, although they were perfectly normal-- 

Rubens: Well, they were even sent out of the leadership because they were too 
mild. 

Buxbaum: Yes.  It was partly a generational discomfort.  It was certainly a speed of 
change discomfort, and so forth.  And yet it was countered a little bit by 
this fact that the Civil Rights Movement was a good movement from the 
perspective of up here. 

Rubens: I was also struck in that way that you're talking about, there was a civility 
and a certain set of procedures--not procedures, but attitude that you have 
to assume because of your work with people. I was struck with Mal, how 
Mal was just clearly identified as a Left, which you have, [Dobbie 
Walker?} and all that crowd. 

Buxbaum: Oh, yes. 

Rubens: But he was really respectful. 

Buxbaum: It doesn't matter.  He was respected.  Mal was a very good front, lead 
attorney. 

Rubens: Because? 

Buxbaum: Because he's cool.  He never--none of the five of us ever got outraged.  No 
one shouted, screamed, played the game, and so on.  Later, in some of the 
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more confrontational racial situations, with affirmative action fights or in 
the Vietnam thing or so on, you got into histrionic lawyering.  This was 
not a histrionic case. 

 Also, what the hell?  There was no jury. There's only so far you can go in 
yelling in front of a smiling Judge Crittenden, who lets it just-- 

Rubens: Oh, is that what the demeanor was, basically? 

Buxbaum: After a while.  At first he was stiff and a little bit "Keep your distance" 
kind of-- 

Rubens: Wary? 

Buxbaum: Yes.  But within two weeks, that kind of settled into the humdrum. 

Rubens: All right. And so are you finding what would account for that?  In part, 
you're saying the civility, and that--. 

Buxbaum: Yes. 

Rubens: Is there anything else that you--would you say he had a touch of this 
countered by the moralities? 

Buxbaum: No, no, no.  I also think our clients, these students, were not really 
interested in a provocative kind of confrontation to drive the judge out, 
like the Chicago Seven battle with Judge [Julius] Hoffman.  Now, that was 
a structured provocation.  It worked beautifully.  I thought that was a 
wonderful trial.  I loved the way they ran that.  And they made a fool out 
of the judge and out of the prosecution.  On the other hand, they had a 
better case.  I mean, after the Chicago Democratic Convention, big deal. 

 So this was more polite, oddly enough.  And even people like Mario 
Savio.  The only guy who didn't understand it was a courtroom climate 
was Charlie Brown, who would go off on his generic tirades and was seen 
as an eccentric at best, and addled at worst, is the way I think people tried 
to-- 

Rubens: It is so interesting to look back at that.  We spent so much time on the Free 
Speech Movement when I think there are so many more stories to get to.  I 
love that you're comparing it to and bringing up the Seattle Seven, the 
Chicago case, and there'll be many more.  But it's also true--it illuminates 
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the point that it was just a quiet before the storm.  I guess to people like 
Jensen, perhaps, but more--Rupert-- 

Buxbaum: I think they saw it as a one-time affair. 

Rubens: But they also saw it as part of that edge of the pushing.  "Let's stop it."   

Buxbaum: Yes, but they didn't know where anything was going.  I mean, I have to 
say, despite the fact that some of the student defendants, when they 
answered, when they couldn't agree as to whether they would take 
probation or not, brought up the Vietnam War. Remember, this was only 
July '65. 

Rubens: And March was when it had started--earlier, but March is when most 
people were aware of it. 

Buxbaum: That's right.  I mean, it was still early days in that sense.  In fact, when 
Michael Duke brought it up, I can remember myself being, not shocked, 
but being startled by the juxtaposition. 

Rubens: Would you just elaborate? 

Buxbaum: Vietnam had not yet risen in my consciousness to the point of saying, 
"We're in some deep shit here." 

Rubens: Talk about confronting authority now?  What are we going to do if--? 

Buxbaum: No, no, not that, but in Vietnam. 

Rubens: Well, no, I know that. 

Buxbaum: In other words, I did not yet see Vietnam as being that black a cloud on 
the horizon. 

Rubens: And then what I meant by authority was then there would have to be 
something to come back to-- 

Buxbaum: Oh, yes, then other things were happening. 

Rubens: --something about harnessing the administration. 

Buxbaum: It did, of course.  Then we got rougher. 

Rubens: Yes.  Were you involved--? 
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Buxbaum: Yes, I was chief defense counsel for the anti-draft stuff here, and I 
represented the ASUC [Associated Students of the University of 
California].  The Board of Supervisors of Alameda County tried to get an 
injunction in federal court to prohibit meetings on campus because that 
was the stop-the-draft stuff, when they would march to Oakland and try to 
barricade the draft board offices.  That stuff is in that movie. 

Rubens: Berkeley in the Sixties, yes. 

Buxbaum: You see some of those marches. Actually, there was litigation around that.  
The Alameda board went to federal court, trying to get an injunction 
against the campus as being a staging place for this. 

Rubens: Staging in the sense of meetings, or-- 

Buxbaum: Yes, meetings that led to decisions to go march. 

Rubens: What happened to that? 

Buxbaum: I was counsel for the student body, and we went to Judge [Thomas] 
Harris, the chief judge in federal court, and he refused to lift the injunction 
at first.  And then I forget what happened after that.  It disappeared.  You 
can't keep an injunction like that under our jurisprudence. 

Rubens: An injunction.  That's what was happening. 

Buxbaum: Yes, to block, to literally forbid a meeting.  A meeting itself is not an 
illegal event. 

Rubens: No, then the advocation of--which, of course, people are claiming was 
ultimately what was behind the Free Speech Movement.  It was the 
advocation.  It was pretty clear. 

Buxbaum: No, in the Free Speech Movement situation, the only--no, I would say that 
was a self-contained issue about the campus approach to allowing political 
activism on campus. 

 I don't think that you can put the goals of the Free Speech Movement as 
such into this larger context, which, during the Vietnam War period, led 
into SNCC [Student Non-Violent Coordinating Committee] and into all 
the heavy stuff. 

Rubens: You mean SDS [Students for a Democratic Society]. 
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Buxbaum: SDS, a change, the country changed.  Yes, the Herbert Marcuse 
movement, get us back into a true freedom; it's not this two-dimensional 
freedom that we are moving within the envelope, pegged out by the media 
and the government and so forth.  I mean, those were larger issues.  I think 
the Free Speech Movement on the campus really stayed around the 
original issue, quite largely. 

Rubens: At what point-- 

Buxbaum: Of being allowed freedom of political advocacy and leafleting and 
discussions on campus. 

Rubens: You were saying advocacy is part of-- 

Buxbaum: Yes, but not advocacy of "stop the draft" by going to march, advocacy of 
whatever-- 

Rubens: A cause. 

Buxbaum: --you want to change, causes and so forth. 

Rubens: Something that’s not illegal. 

Buxbaum: Even advocacy of illegal action is not itself illegal if it isn't immediately 
tied to the illegal action. 

Rubens: Because wasn't--I can't think of his name--he's now on the Board of 
Education in Oakland. 

Buxbaum: Dan Siegel. 

Rubens: Dan Siegel.  Wasn't he--? 

Buxbaum: He was tried. 

Rubens: He was charged.  Was he convicted? 

Buxbaum: No. 

Rubens: Ahhh! 

Buxbaum: No, he was cleared. I represented him with Doris [Walker] in the student 
disciplinary hearing, when he was charged on campus.  No, that petered 
out. 
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Rubens: You were able to-- 

Buxbaum: That one kind of petered out.  You know, it's funny: you don't remember 
these things. 

Rubens: Do they all run together?  

Buxbaum: Yes.  And then he was tried, and I believe acquitted, or they dropped-- 

Rubens: That's the Oakland Seven. 

Buxbaum: On the Oakland charge, that's right. 

Rubens: Yes, okay. 

Buxbaum: And then later he even--he passed the bar, and then there was the question 
of his conviction. So he had some conviction, and I think this disciplinary 
thing from the school was still hanging there, so I remember writing this 
long explanation on his behalf to the bar, and in the end, all of that was 
easy.  I mean, he got over those hurdles without much problem. 

Rubens: Doris Walker.  How is that you met Doris Walker? 

Buxbaum: Oh, sure, I knew her.  I know her and Bob from the early days. 

Rubens: Meaning Bob Treuhaft? 

Buxbaum: Yes. 

Rubens: How did you know them? 

Buxbaum: I don't know, just around. 

Rubens: Sure, sure. 

Buxbaum: I wasn't that involved with the progressive Left.  It isn't that.  But partly I 
met him because of these issues around Vietnam.  I mean, obviously 
they'd be at meetings, and partly I met him through his wife.  I got to kind 
of enjoy her, Jessica. 

Rubens: Mitford. 

Buxbaum: Yes. 
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Rubens: Yes, such a character. 

Buxbaum: We had some lively conversations around, oh, God and the world.  You 
know, everything. 

Rubens: Yes, exactly.  That house was quite a Mecca in many ways. 

 I do want to do that, Vietnam, just slightly.  The sentencing versus the 
decision.  There was a period of time. 

Buxbaum: Yes.  Not too much.  I mean, the trial ended probably, what, around June 
15th? 

Rubens: Something like that, yes, yes. 

Buxbaum: And the sentencing started not all that much later. 

Rubens: Sure, two weeks later.  Is there anything particularly to say?  Had Kerr--
well, [Ed] Strong's not there.  It's [Martin] Meyerson-- 

Buxbaum: Yes. 

Rubens: Still because [David] Gardner is supposed to--not Gardner, [Roger] Heyns 
is supposed to come? 

Buxbaum: Yes, but he wasn't there. 

Rubens: Also is there any need for--I guess not you personally to have, but there's 
to be some kind of rapprochement or some kind of smoothing over of-- 

Buxbaum: Not particularly.  Mal and I and a couple of others represented also the 
leaders and argued hard against their having to go to jail and so forth. 

Rubens: Sure. 

Buxbaum: And several of them deferred sentencing.  Mario, you know, got a 
scholarship to Oxford through John Searle, I assume.  I don't know that for 
sure. 

Rubens: I really should do some-- 

Buxbaum: And he and Suzanne [Savio, née Goldberg] left, then, for a whole year, 
and then they had that tragedy.  That child, Stefan, was born with a birth 
accident, deprivation of oxygen.  One of the things I remember very 
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vividly is when they came back in '66, the others had already been 
sentenced.  I had argued in Bettina's sentencing, and I then had that Savio 
situation, and that was awful.  By then, Brunn was on the bench. 

Rubens: Brunn. 

Buxbaum: George Brunn, after Rupert had died.  And George had to take over the 
remaining sentencing, and he had this adamant, narrow view that he 
simply was there as a mechanical job, to carry out Rupert's sentences, 
because Rupert--Crittenden had stated the sentences, three months or 
whatever it was, for them.  The tragedy was that Suzanne and Mario had 
this helpless infant, and it was insane to think they were going to send him 
or her to jail, especially her at the time. 

 It was the Devil's own job to get Brunn finally to yield on this.  I got Dr. 
Rogerson in on that, from the Berkeley Pediatric Medical Group.  He was 
the doctor for them, and had to get him up there to testify and so forth and 
give an affidavit.  I mean,-- 

Rubens: Dr. Rogerson? 

Buxbaum: Yes. 

Rubens:  I know [Elmer] Grossman. 

  

Buxbaum: Yes, Grossman's partner. 

Rubens: I think--yes, Grossman was a little younger.   

Buxbaum: Yes. 

Rubens: That's so interesting! 

Buxbaum: Anyway, it was awful.  It was just awful. 

Rubens: Yes. 

Buxbaum: It was like moving heaven and earth to do the obvious. 

Rubens: Did you become closer with Suzanne and Mario in that period? 
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Buxbaum: Yes. At that time, we were kind of sweating this through together.  Well, 
I'd gotten close enough to them, since he was required to be in the trial 
most of the time.  During the trial phase, of course I got to know him from 
that. 

Rubens: Did that impact your, or stretch your first opinion of him? 

Buxbaum: Oh, I always had a very good opinion of him, and I had a very good 
opinion of him in these personal settings. 

Rubens: Did he continue to stutter by then, in his personal-- 

Buxbaum: A little, a little, not too bad.  I didn't think it was so bad, myself. 

Rubens: It went away when he was publicly speaking, and I think then it started to 
decline. 

Buxbaum: A little bit.  Ah, the poor guy had such a bad history afterwards.  It was 
awful.  I'd see him occasionally.  We'd chat briefly.  But anyway, that was 
a mess.   

 And then with Bettina, for some reason, I have the sense that she, too, had 
a deferred sentencing, but that can't be-- 

Rubens: She might have had a child, too.   

Buxbaum: I can't remember why.  Oh, I know what it was. 

Rubens: She was-- 

Buxbaum: No, no, no.  I remember now.  She was six or seven months pregnant. 

Rubens: Pregnant.  Okay. 

Buxbaum: And on the one hand, I wanted to make, and she wanted me to make, an 
impassioned plea in order to show how hard-hearted and brutal this system 
was that would send a highly pregnant woman to Santa Rita and so on. 

On the other hand--[laughs] I say this now with some delicacy; Bettina 
might not agree--I would say there was an element, not so much from her 
but in the milieu, that of course wouldn't really have wanted that the judge 
agree with us and waive her sentence.  It was, after all, part of the thing, 
that you were in jail.  Now, I don't want to lay that on Bettina's door.  I 
mean, we talked it through.  I mean, I can't go into client-attorney things 
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here, but all I mean is that I made a plea that this highly pregnant woman 
not go to jail. 

  

Rubens: When you say-- 

Buxbaum: But I know that sort of in the audience, you know, there was kind of like a 
groundswell.  It didn't come from her; it came from the audience, saying, 
"Well, gee, don't get too eloquent here."  [laughs]  I'm laughing because I 
had this odd sense, from the back of the room, that people would be 
disappointed if the judge agreed. 

Rubens: I think when you said "the thing."  Wasn't the phrase, “heighten the 
contradictions?” 

Buxbaum: Sure. 

Rubens: That you really wanted--either you did want to lose those decisions so you 
could be outraged and advertise-- 

Buxbaum: I didn't-- 

Rubens: Not you. 

Buxbaum: I was making the pitch that was appropriate, which is-- 

Rubens: But I mean the groundswell. 

Buxbaum: She shouldn't have gone to jail. 

Rubens: No. 

Buxbaum: It was absurd. 

Rubens: I know.  But the groundswell that you mentioned-- 

   

Buxbaum: Yes, but as I say, there was--and I don't mean that she had any--that we 
had anything that suggests that this wasn't wanted.  But what I mean is 
really there was, in the audience, a palpable sense that well, it would be 
nice if she were not to go to jail, but, oh, it would be kind of anti-
climactic, too.  You know.  [laughs] 
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Rubens: Yes, yes.  It's over, and that's it. 

Buxbaum: Yes. 

Rubens: Anything to say about Brunn?  

Buxbaum: I have to say I really disliked him during that first round.  I thought he was 
chickenshit at that time. 

Rubens: Petty. 

Buxbaum: About this.  I mean, he just didn't want to put his own discretion into play.  
Of course, he was new and so on.  And later, I have to say, I had a lot to 
do with George afterwards because I had all these affirmative action cases 
in front of him after a while.  I had some of the Vietnam stuff, but more, I 
had all these Third World Strike things, and many of those were in front of 
George.  By then, believe me, by then he was cool.  He was okay.   

 But in that first round, when he was new on the bench and this stuff came 
up with the Savios, he was so unwilling to see that situation.  I felt easier 
afterwards.   At the time, I was ready to attribute the basest motives to 
him: cowardice, toadying, and so on.  In the end, I don't think he was 
really like that.  I think he was not yet a judge.  He had hoped, I think, just 
to do the mechanical--. 

 See, what it was was you have to have a judge there to execute the 
already-issued sentence.  Crittenden had sentenced.  He had allowed them 
a year off before they had to serve. 

Rubens: Right. 

Buxbaum: So now the time comes for them to go to jail, so you go in, and I make this 
new argument that they should lift the original sentence.  And Brunn's 
view was, "That's not my job.  My job is to tell them to go to jail."   

Rubens: Wouldn't it also be that this is not where you do that?  That it should be in 
the appeal?  Or was it appropriate to-- 

Buxbaum: No, this was after the appeal was over. 

Rubens: Oh, okay, okay.  And I was going to ask, when you were talking about the 
conservative climate or more closed climate, the [Berkeley] City Council 
and the mayor--they were all Republicans.  
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Buxbaum: Yes. 

Rubens: This shift had not changed. 

Buxbaum: No.  I think John DeBonis was still on the council at that time. 

Rubens: Yes, exactly.  And I always forget the mayor who-- 

Buxbaum: Was it Hutchinson or after him? Johnson. Johnson’s-- 

Rubens: Yes, Johnson.  Because he had the-- 

Buxbaum: Upright Scaffolding Company.  I remember that. 

Rubens: Exactly, exactly, right. 

How about if I fire a couple of questions to you about students that I've 
been meaning to ask you? 

Buxbaum: Sure. 

Rubens: Mike Smith, I've interviewed since-- 

Buxbaum: You mean the one in the-- 

Rubens: Yes, Mike R. Smith, who is now in the chancellor's office.  It's '73!  He 
was arrested.  He thinks he's one of two law students who were arrested. 

Buxbaum: In '73? 

Rubens: No, I'm sorry, in '64, in the Free Speech Movement. 

Buxbaum: Have you got the list? 

Rubens: Yes, right here.  Oh, you can see.  Of course, he said that he discussed this 
with Mike Tigar and with Ken Cloke. 

Buxbaum: Yes. 

Rubens: And they agreed he would be arrested.  And so I wanted to see if--you 
know, not in any inappropriate way, but what your opinions were of these-
- 
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Buxbaum: You know, I know Mike Tigar very well, and I knew Ken Cloke slightly, 
and I really didn't know Mike Smith much.  Of the three, I knew him least 
well.  But I was not privy to the kind of law school caucusing that this 
small group was doing with each other.  And so I really did not know--
like, what you just told me, I just didn't know. 

Rubens: Had your colors not been identified yet, in the sense of-- 

Buxbaum: Oh, no.  No, no, no, they had.  And one of the reasons Mike and I were 
getting along was that we would talk about all these problems, of course, 
but that he and Ken and Mike Tigar had some kind of-- 

Rubens: Agreement. 

Buxbaum: --agreement or game plan was nothing that I knew about. 

Rubens: It wasn’t long planned. It had to do with--well, that's good.  So Professor 
Buxbaum is looking at the arrest list in Goines.  We're so grateful to 
Goines for having found such--  

Buxbaum: There's Mike Tigar. 

Rubens: Yes.  Mike Tigar was arrested? 

Buxbaum: No, no, no.  No, no, no, no, no, no, no, no, no, no, no.  No.  

Rubens: I've interviewed him also.  I don’t think we got as far as we wanted to. 

Buxbaum: Now, the Mike Smith in here is a former San Quentin guard, a member of 
Zeta Psi fraternity, active in the FSM-- 

Rubens: That's one Mike Smith. 

Buxbaum: That's not our Mike Smith. 

Rubens: No, it's not.  Michael R.   

Buxbaum: In the chancellor's office.  Yes.  So he isn't in this. 

Rubens: Maybe I don't have--I've not gotten my correct glasses.  Maybe that’s the 
dramatis personae, not the arrestees.  

Buxbaum: That's right.  This is the--are the arrestees in your separate list? 
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Rubens: Yes, they are.  Yes, they are.  With their sentences. 

Buxbaum: Okay. 

Rubens: Oh, well, I know how to do it.  Let's look-- 

Buxbaum: Here they are.  Here they are. 

Rubens: Okay.  I was going to say let's look up Michael Smith, the other Michael 
Smith.  That was a wonderful story, of that former San Quentin guard.  I 
didn't realize that, being converted. 

Buxbaum: Here, Michael R. Smith.  Yes.  I mean, I remember him from--I mean, 
we've gotten to know each other very well since, but-- 

Rubens: I can imagine. 

Buxbaum: But that was--yes. 

Rubens: Well, he said he's a different person than the others.  He was not 
particularly political. 

Buxbaum: No, that's right. 

Rubens: He loved law school because it was so cut and dried.  He did well, and he 
went into the Peace Corps afterwards. 

Buxbaum: Yep.  Yep. 

Rubens: So Cloke, Tigar, for that period, nothing outstanding to say.  You said you 
weren't privy to it. 

Buxbaum: Well, Mike was very visible-- 

Rubens: Meaning Tigar. 

Buxbaum: Mike Tigar, as a progressive, as a Leftist. 

Rubens: He had been earlier, particularly in SLATE. 

Buxbaum: Oh, sure.  And even in law school, he was still willing to go out and talk, 
but he also had--he was a brilliant guy.  He was way ahead--he was 
number one in the class-- 
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Rubens: Well-- 

Buxbaum: Far and away.  He was editor in chief of the Law Review.  He had a lot to 
do at the law school-- 

Rubens: And he had a family. 

Buxbaum: --as a leader.  Yes. 

Rubens: I think I told you, but it wasn't on tape--we were walking up to that 
oppressive Press Room in the Bancroft, and I asked you if you had seen it, 
and I said, "This is where Michael spent most of the year." 

Buxbaum: That's right, doing this "Compensatio" article for the California Law 
Review. 

Rubens: Yes.  You knew the name of it.  Say that one more time. 

Buxbaum: It just means "compensation," without an "n."  What it really means is set-
off.  Like, if I sue you and you either have a claim against me or you have 
been assigned somebody else's claim against me, can you set off that 
claim?  

Rubens: But he was doing it particularly in--. 

Buxbaum: In a historical sense.  He started in ancient Rome, went through the French 
customs, and so on.  Yes. 

Rubens: What I was told-- 

Buxbaum: I think it was called "Compensatio: From Rome to California," or 
something like that. 

Rubens: I think you're right.  I think you're absolutely right.  What he said to me 
was that it was [Al] Bendich-- [ACLU Northern California counsel] 

Buxbaum: Yes. 

Rubens: Bendich who said, "Getting out of a good law school is not the point; 
being the top of your class is." 

Buxbaum: Yes. 

Rubens: And so he said, "That was it."  That was the carrot-- 
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Buxbaum: Well, let me tell you-- 

Rubens: And he studied to be number one, and Mike Smith loved the fact that he 
could tell me in one class, in one particular--in either common law or 
something, that he had a higher grade, but Michael Tigar was always the 
first in the class. 

Buxbaum: Oh, he didn't have to study that hard.  He had to study, but believe me, lots 
of people studied.  He was fantastic.  I had some exams that he wrote, and 
it was just a different quality. 

Rubens: I think he has a fairly ordinary background. 

Buxbaum: Yes, he's just very bright. 

Rubens: Just an amazing, amazing person. 

Buxbaum: Very bright. 

Rubens: All right. So just sort to be sort of disciplined and not keep you two hours 
this time, but maybe a half-hour more? 

Responses by that summer and then the next year of Law College 
Collegiates.  What's that?  Fellow faculty? 

Buxbaum: Faculty. 

Rubens: Faculty, yes. 

Buxbaum: Well, you know, that had become a very settled thing.  I told you about 
this big marathon we had-- 

Rubens: Yes. 

Buxbaum: --trying to stay together. 

Rubens: Yes, yes. 

Buxbaum: So in a way, there was probably a slight predominance of people who 
were in favor of the Free Speech Movement-- 

Rubens: Certainly by the time the-- 

Buxbaum: Well, by '65, I would say, certainly. 
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Rubens: Certainly after the [inaudible]. 

Buxbaum: And what's more important is that the others became a very loyal 
opposition.  In other words, there was a lot of heat among the law alumni 
association against us.  I was maligned; Bob Cole was maligned. I don't 
mean it bothered us, but I mean there were a lot of people who said, "This 
is an unbelievable thing."  And people like Adrian Kragen would go out 
and tour alumni association clubs and give talks defending the situation, 
and defending the fact that many of the faculty were on this other side, and 
defending the fact that this was an orderly process and that the students 
were not some kind of runaway thing.  

 I mean, you've got to remember, in 1965 we’d have classmates from the 
class of '28 who were--what were they then? sixty, sixty-five--out there, 
arguing against us.  There were heavy World War II veteran classes, who 
couldn't understand what was going on. 

Rubens: Are you making the point that the alumni was active or took stands? 

Buxbaum: The alumni were very active, and the older alumni were, on the whole, 
pretty largely against this movement, against this situation. 

Rubens: And you're saying also, are you not, that the faculty was riven? 

Buxbaum: No, no. I would say that the opposition was loyal, in other words, that 
while we might have folks inside the faculty, those, like, Kragen, who had 
come from the administration, became the best defenders of the law 
school-- 

Rubens: Because of the law school. 

Buxbaum: Yes.  They went out into these places, where I wouldn't have been 
welcomed. 

Rubens: I misunderstood. 

Buxbaum: --or Cole wouldn't have been welcomed, but Adrian was. 

Rubens: I misunderstood. 

Buxbaum: Arthur Sherry. 

Rubens: I thought he was out there, maligning-- 
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Buxbaum: No, no, no.  Absolutely the opposite.  He was out there defending. 

Rubens: Ah, and defending the school. 

Buxbaum: Yes. 

Rubens: Besides loyalty, did this have to do with contributions? 

Buxbaum: No, in those years, we didn't have any contributions. 

Rubens: Oh, okay. 

Buxbaum: All that stuff started later. 

Rubens: Okay. 

 This is just a jump.  I had asked you to think about do you have three or 
four law students that you're most proud of, who went on to do things--
maybe that's not a fair question to ask. 

Buxbaum: Well, I don't know that it connects to the Free Speech Movement 
particularly. 

Rubens: No, it doesn't.  Except for Mike Tigar. 

Buxbaum: Well, I would say I've had my ups and downs in my views of what he's 
done in the last twenty years.  I'm not always excited by this eagerness to 
take the bad cases for profile. 

Rubens: There was a big argument amongst the planners of the symposium, who 
would not take him.  I thought he'd be a great speaker, but they made an 
argument, and I understood.  I think it was much better who they did get--
whose name I can't bring out, the great civil rights person.  You'll know 
who I mean. 

Buxbaum: You mean-- 

Rubens: Not John Lewis [D.-GA].  No, no.  It's in the John Lewis era.  Robert--he 
now has the Algebra Project. 

Buxbaum: Moses. 

Rubens: Moses.  Bob Moses. 
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Buxbaum: I heard him. 

Rubens: Yes, yes.  In terms of a moral center, it was a pretty-- 

Buxbaum: Oh, yes, that was--. 

Rubens: And the fact that he's still doing algebra.  You know, he looks at the point 
of-- 

Buxbaum: But he stays in it, yes. 

Rubens: Yes.  And that’s why I just wanted to do a little wrap-up.  I might as well 
just go to that. 

By the time you start defending Suzanne, for instance, because this is now 
in '66, or asking for the sentences to be limited?  I guess the Oakland was 
'68? 

Buxbaum: Yes, that was two years later, but I have a sense of a sort of continuum.  
There were some things going on early. 

Rubens: Yes, there was all this draft--draft [card] burning, actually, certainly began 
because the numbers, you were given the random numbers. 

Buxbaum: Oh, yes. 

Rubens: And so how was it that the students would come to you and ask you to 
defend them? 

Buxbaum: I guess having been the only law school person with a profile in the Free 
Speech Movement, because I was in it, a lot of these people were still 
here.  I can't remember who particularly started, but I certainly got into-- 

Rubens: Did they have to twist your arm very much? 

Buxbaum: No, no.  I was pretty anti-Vietnam War. 

Rubens: Yes. 

Buxbaum: So that was not hard.  And then I got peripherally involved, through Frank 
Newman, in a couple of these Catholic C.O. cases, because that was quite 
interesting. 

Rubens: C.O. meaning? 
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Buxbaum: Conscientious objector.  One of those cases--a very good friend of mine, 
Richard Harrington, tried that case in San Francisco, and it went to the 
U.S. Supreme Court. They denied Catholics the right to conscientious 
objection, in that court. 

Rubens: Was that ever overthrown? 

Buxbaum: No, that's the law. 

Rubens: But-- 

Buxbaum: You can't be a Catholic and be a C.O.  You can't base your C.O. status on 
your Catholic religion.  You can if you're a Quaker; you can if you're-- 

Rubens: I can't think of the word, Jehovah's Witness. 

Buxbaum: Jehovah's Witness. 

Rubens: How interesting. 

Buxbaum: And so on, because the Catholic theological doctrine of the just war leaves 
you the judge of whether the war is just. 

Rubens: I didn't know that doctrine. 

Buxbaum: And that, the Supreme Court decided, is too personalized.  The religion 
delegates to you the individual decision as to whether the war is an unjust 
war. 

Rubens: Whereas the Jehovah's-- 

Buxbaum: It's part of their doctrine, that all wars are unjust wars. 

Rubens: [whispering]  Ah!  That's so interesting. 

Buxbaum: That was a nasty case.  I forget its name, Nevis or Tevis.  He was a San 
Francisco guy. 

Rubens: We can look it up. 

Buxbaum: I've got it at home. 

Rubens: Did you-- 
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Buxbaum: I was involved in that case as an expert witness on international law rules 
about war and so on. 

Rubens: Well, that is one thing that I want to put parallel.  Are you teaching in ’65 
and ’66 corporations and international law? 

Buxbaum: Yes.  Yes.  Yes. 

Rubens: How do you explain that?  What was the interest?  I know about your 
background, but did you take a particular perspective?  Because the 
students are claiming--I mean, there's this big rise against corporate 
America. 

Buxbaum: Yes.  Yes, yes.  Well, I brought a lot of the debates about that into the 
corporation law class.  In other words, those were fun years to teach 
corporation law because you got away from teaching the technical, 
doctrinal stuff a bit and also had a chance to look at some of these social 
issues, the role of the corporation, as a corporation, on the body politic, on 
the society, and so forth.  But you still have to teach the bread and butter 
of what they are and how they're organized and what the internal relations 
are and so on. 

 What did change is I added a course--which actually I was quite proud of--
on nonprofit corporations, nonprofit organizations, because there was a lot 
of interest in things like communes and cooperatives and so forth.  So I 
did teach for three or four years there a pretty nice segment--I turned a 
good segment of the course over to that.  And it was very interesting, 
because it gave you more depth perspective. 

 Also, that's the period when I started teaching immigration law.  And then-
- 

Rubens: And why did you turn to immigration law? 

Buxbaum: Because I could see there would be some demand for it.  This is a lot-- 

Rubens: Had it not been taught before? 

Buxbaum: Well, if it had, it hadn't been in my years. 

Rubens: It was part of something else. 

Buxbaum: No, I can't remember that it was taught. 
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Rubens: How old is the law school? 

Buxbaum: 19--what?--‘12 or something. 

Rubens: Because they went through that period of the twenties.  Someone had to--
but anyway. 

Buxbaum: That was what they taught then, probably [administrative law and] 
constitutional law.  But I had very few students until we got a little more 
into the diversity.  The class of '72, when they came in 1969, included 
about twenty-four Chicanos. 

Rubens: Was that, by then, affirmative action? 

Buxbaum: Yes, '69 was the breakthrough. 

Rubens: In what form? 

Buxbaum: Affirmative action. 

Rubens: Yes, okay, okay. 

Buxbaum: Deciding we were--now, that was the time when there was a lot of petty 
violence on the campus.  The students of color were trying to barricade the 
entrance to-- 

Rubens: That was a nine-week strike. 

Buxbaum: Yes, yes.  And that's when the cops were down in the basement, and every 
noon, just as regular as clockwork, you'd have a little bit of a brawl there.  
I would consider myself, in fairness, the lead defense counsel for that 
crowd at that time.  Now, a lot of those cases never came to trial, but we 
had 148 indictments, and many were heavy indictments.  They were-- 

Rubens: Destruction of property? 

Buxbaum: Well, I mean, they never held up. 

Rubens: Okay. 

Buxbaum: But they wanted to get these kids in jail, and if you would charge them on 
a felony, you had a helluva bond to get them out.  The premium alone 
would be--they were bonded at $5,000.  Well, the bond folks want 10 
percent premium. 
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Rubens: There's a wonderful story.  I found a bondsman for the Free Speech 
Movement, and he said-- 

Buxbaum: Yes, Leo Brown. 

Rubens: Is that it? 

Buxbaum: Well, he was certainly on for the Third World Strike.  I don't know if he’s 
the one you found. 

Rubens: Okay.  I think this is more of an Irish name and he had done civil rights.  
Sorry that I can't--oh, it might be right here. [refers to notes]  He said that 
he now--and Jensen, I think Jensen was part of it--went into the judge's 
chambers, and he said, "I can't raise this money by the deadline."  So he 
didn’t have to-- 

Buxbaum: Well, on the Free Speech Movement, the bonding was trivial.  First of all-- 

Rubens: It was a misdemeanor. 

Buxbaum: --they were misdemeanor charges. 

Rubens: Yes. 

Buxbaum: But in this Third World Strike, the D.A.'s office was really cooperating to 
keep these kids locked up for a while, simply before trial.  That was ugly.  
That really was ugly, because those bonds were much too high.  And, of 
course, in the end, those charges basically all collapsed.  There were really 
only two or three kids who had some heavier stuff: one kid who tried to 
set--arson--who tried to set a piece of Wheeler Hall on fire.  Not the big 
fire, but there was a little episode. 

Rubens: Okay. 

Buxbaum: He got into trouble, and there was another kid, both of them interesting 
guys: one black, one Chicano. But with the exception of those two, who 
really were bounced out of school, none of the others in that Third World 
Strike thing, none of that stood up.  That stuff collapsed.  But we were in 
terrible shape because they kept these kids in jail.  Basically you could be 
in indefinitely.  So I was raising bond premium money.   

 And I even put out a general appeal to the Berkeley faculty, and that 
earned me a lot of angry mail, because, see, that strike hit home here.  



76 

There were many more faculty members angry at those students.  You 
could say because they're of color.  I would say partly, but partly because 
they were willing to use their fists.  In other words, there were daily 
fistfights at the entrance there, from Telegraph onto the campus. 

 And, of course, don't forget, that all was interleaved with the worst period 
of the Vietnam thing.  That's when we had the National Guard here and so 
on.  So you had a lot of real turmoil at that time.  Ugly.  And the faculty 
were spooked by that. 

Rubens: Again, did the law school faculty stay loyal? 

Buxbaum: Well, yes, but it was tough. 

Rubens: How many, roughly, law students were indicted?  You're saying that a big-
- 

Buxbaum: Not too many, because they were all white. 

Rubens: The twenty-four Chicanos came in in '69. 

Buxbaum: Yes, but they came in as a result of that strike-- 

Rubens: Oh, I get it!  I get it!   I get it!  I forgot.  Yes. 

Buxbaum: Yes. 

Rubens: Women, too?  Did you start seeing more women? 

Buxbaum: No, that developed quite naturally-- 

Rubens: Okay. 

Buxbaum: --and steadily. 

Rubens: Okay. 

Buxbaum: No, so there were very few.  There were one or two law students, first-
year law students already, who were involved in this stuff, but basically 
the law school was not involved because there weren't enough students of 
that sort there to be involved. And the white students, on the whole, didn't 
come down and join in that fight.  That was seen by the students, by the 
Latino and Asian and black students who were already here, as their fight.  
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I don't mean that white students weren't welcome, but they decided, We're 
not just being acted on; we're gonna act. 

Rubens: And so then they came to you, and you were willing to-- 

Buxbaum: Yes, I got into that through a couple of them, yes. 

Rubens: And once again, did any administrative restraints come to you through-- 

Buxbaum: Oh, no.  Nothing-- 

Rubens:  --the law school or the-- 

Buxbaum: No, no.  Nothing. 

Rubens: --president's office? 

Buxbaum: No, no. 

Rubens: --chancellor's office? 

Buxbaum: Not even a hint. 

Rubens: Really.   

Buxbaum: In that sense, the notion that the lawyer is not the client is honored. 

[Tape 4] 

Rubens: --myself at times, crossing the line and talking about what I thought.  In 
the end, I want to really just jump ahead of something, but tell me first, did 
you feel strongly, though, about the third world--? 

Buxbaum: Yes.  Yes, yes, yes. 

Rubens: I don't mean the strike. 

Buxbaum: No, the goal.  Of course, of course.  I mean, it was unbelievable that we 
were still fighting that. 

Rubens: Did I mention to you--I've heard so many stories, you don't know--Jack 
Citrin, who was-- 

Buxbaum: I know Jack. 
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Rubens: --political.  Yes.  He has become so militant against the recent-- 

Buxbaum: Yes, I know. 

Rubens: And he claims that his argument--he says that his argument is that it 
cheapens the-- 

Buxbaum: My feeling about the law school during those wonderful twenty years, 
from '69 to--more than that, twenty-five years-- 

Rubens: To Proposition 209? 

Buxbaum: Yes--to '94, is that it was a very rich and lively and good environment.  
And yes-- 

Rubens: --there was-- 

Buxbaum: --minority students tended to be disproportionately bunched in the lower--
in the bottom half of the class, but first of all, so what?  And secondly, that 
wasn't true that consistently.  And the overall record got better and better 
and better.  So I thought it was wonderful.  I still have very good, easy 
contact with the alums of that era.  I certainly was one of the three or four 
professors who was identified as a kind of a blood or a brother or 
whatever. 

Rubens: When did someone of color come to the faculty? 

Buxbaum: The first one was before I got there.  That was Sho Sato, Japanese 
American.  He was the first Japanese American hired on any American 
law faculty. 

Rubens: Really?  I didn’t know that. 

Buxbaum: Yes. 

Rubens: I didn't know that. 

Buxbaum: Around 1957 or '58, yes. 

Rubens: I know that there was a painter, an art professor who was interned.  He 
was-- 

Buxbaum: Sho? 
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Rubens: I was going to ask.  But it wasn't as a university employee. 

Buxbaum: No, he was not yet. 

Rubens: Was he a university employee?  His wife has done pictures. 

Buxbaum: No. 

Rubens: And then in '69? 

Buxbaum: And then I think Henry Ramsey-- 

Rubens: Oh, Henry Ramsey. 

Buxbaum: --was hired.   

Rubens: Who had been--did you know him in the community? 

Buxbaum: He was my student. 

Rubens: No! 

Buxbaum: He went to Boalt. 

Rubens: Ah. 

Buxbaum: Class of '63, I think. 

Rubens: Your memory is extraordinary, yes. 

Buxbaum: He was very helpful.  He was with me in that third world strike, because 
he was on the faculty by then.  He and I were quite busy with that.  Then 
John Wilkins, who died too soon.  That was terrible.  He had a brain tumor 
and had an awful half-life of five years before he died.  Both their 
widows--I mean, Sato's and Wilkins'--are still around and very nice 
people, very active. 

 And on from there. 

Rubens: Sure.  Lively, wonderful period.   

 I want to ask you about someone who was not an affirmative action and 
goes back to FSM times: Don Hopkins. 
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Buxbaum: Yes. 

Rubens: Don Hopkins has this extraordinary story of--we've interviewed him--of 
pulling himself up by his bootstraps, ultimately a Yale-- 

Buxbaum: Yes, he comes here with a master's degree. 

Rubens: Yes.  It was an extraordinary record.  I don't have too much sense of--he 
really talked a lot about meeting with black students--the few that there 
were in the rest of the campus and in the community--that they were 
already talking about things, and his one particularly distinctive act was to 
pick up Martin Luther King at the airport when he came to speak here.  
And he said, "I had him alone, and I just railed against him about the war."  
But do you remember him at all? 

Buxbaum: Yes.  Not well, but I remember him.  He was around when I was here. 

Rubens: Because then he became a dean, the very next year.  And he took a lot of 
heat.  I had no idea--we didn't really talk about his administration, but I do 
know he took a lot of heat. 

Buxbaum: I knew him later, elsewhere. 

Rubens: Once he went to Dellums’ office. 

Buxbaum: Yes. 

Rubens: Well, this is the jump I'd like to make: I asked you why you were teaching 
corporations during now what becomes an era that is so, where the Left--
or, well, the opposition is so critical of the corporate domination of the 
country--where the argument in the main is that it is corporate power, this 
trilateral commission that's dominating the war. 

Buxbaum: True, true, true. 

Rubens: That's animating the war, when it's clearly a political and military fiasco.  
It seemed that you could bring up these cases, but in no way were you 
advocating a position.  You're saying-- 

Buxbaum: No, that was easy to do. 

Rubens: Some professors--I don't know at Boalt--shortly after--that's what I started 
to say: I overstep my line, I think, at times, as a professor.  I taught at 
Laney. 
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Buxbaum: I don't know.  I don't have much trouble seeing it as compatible.  It's a 
technical field.  It's very technical. 

Rubens: Is that how you see it, as a technical field? 

Buxbaum: Sure.  Ninety-five percent of my articles are highly technical articles, 
highly technical in this context.  I wouldn't say obscure, but they're not 
about great issues; they're about issues inside the legal framework of-- 

Rubens: --corporations. 

Buxbaum: --corporations. 

Rubens: What I wanted to jump to--I suppose this is going to be also answered in 
another field--but you saw the symposium people listed on the debate of 
Free Speech Today.   

Buxbaum: Yes. 

Rubens: I sat in there, and there was a really eloquent argument on the part of-- 

Buxbaum: --both Richard [Delgado] and-- 

Rubens: _____ Nadine. 

Buxbaum: Yes. 

Rubens: Unfortunately, Richard--his presence was a little too muted. 

Buxbaum: It was. 

Rubens: Oh, were you there?? 

Buxbaum: Yes, I was there. 

Rubens: Oh, oh, oh, oh!  So I got up at the end, and just--and I said, "It's not a level 
playing ground."  I'd come to some understanding.  And I'm wondering if 
you would comment--the question was within the realm of law, if that's 
the milieu in which you work, then First Amendment seems terrific.  If 
you're outside and you're an activist, then you are trying to undermine, in a 
certain sense, the basis of the legal structure. 

Buxbaum: Yes.  I'm not with Richard on that. 
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Rubens: Okay. 

Buxbaum: He was a student of mine, too.  He was here at Boalt, a Boalt grad.  He and 
I have had--in the earlier years, not so much in the last ten--a lot of 
conversations.  But the reason I'm not so far along there is a little different.  
I have some trouble with a culture which diminishes people by injecting 
them with an excessive sense of victimization.  You know? 

Rubens: Yes. 

Buxbaum: And it isn't like saying, "Get up.  You're not hurt."  You know, the old 
Vince Lombardi [football coach] joke.  But there is something overdone in 
the American culture on this point, and I don't think it helps all that much 
to try to argue for some kind of government--I mean, you're appealing to 
the government to get into the act of refereeing power plays on the social 
scene. 

Rubens: We're doing this when? 

Buxbaum: I'd say that's what the problem of the anti-free speech is about.  And I don't 
think I want to see a government play umpire.  I mean, I am not a believer-
-and I think it's self-contradictory to on the one hand say the playing field 
isn't level and there is this government-industry complex, a media 
complex, that is framing and distorting our frames of reference, and then 
go to that same government for the help. 

Rubens: I agree with you. 

Buxbaum: Of forbidding parts of this triangle, of this trilateral group to use their 
money and their power.  I don't believe it works.  I think the first thing that 
happens with--well, first of all, these are two different issues.  I do think, if 
you look at the record, most hate speech indictments have been against 
minorities.  Once you have a hate speech statute, it ain't Berkeley where 
you're going to find it applied; you're going to find it applied in 
Philadelphia, you're going to find it applied in Chicago, and you're going 
to find prosecutors prosecuting a black because of racist taunting he did of 
some white during a fight or during some other assault. 

Rubens: Has that remained true? 

Buxbaum: Yes.  The actual record is not good on this point.  I certainly don't think 
hate speech as such should be actionable, but a hate speech aggravation of 
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a committed crime is usually used against blacks.  It's used against 
minorities, largely. 

Rubens: So then where do you come down on the position of-- 

Buxbaum: I'm anti-Delgado. 

Rubens: --affirmative action? 

Buxbaum: No, no, that's different.  Affirmative action is totally different.  

Rubens: Why? 

Buxbaum: That, I think, is a social issue, that we have to have our channels to 
appropriate middle-class jobs.  I'm perfectly happy with the middle class, 
if everyone can get into it. 

Rubens: Not to be argumentative at all, just to really clarify, because I don't know 
quite where I am: I don't see how affirmative action isn't within the same 
realm of what you're saying about hate speech. 

Buxbaum: Because affirmative action would be a social policy of opening doors. 

Rubens: What is the hate speech policy? 

Buxbaum: Hate speech is a governmental policy of punishing people who use race as 
a ground for attack, or who attack somebody in a race context. 

Rubens: But first you’re making the point that usually it's used against the people 
who you would like to open the door to. 

Buxbaum: Yes. 

Rubens: But--? 

Buxbaum: But, you see, it goes beyond hate speech. They were arguing hate speech 
crimes, but if you look at issues like the Dworkin-McKinnon debates-- 

Rubens: Yep. 

Buxbaum: Right?  About pornography and so forth. 

Rubens: Yep. 
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Buxbaum: Again, you're going to make the government an umpire. 

Rubens: A referee.  Yes, I get it.  I get your--yes. 

Buxbaum: I don't see it.  I mean, it's not safe. 

Rubens: How come, in the most banal way--I mean, this must sound so uneducated 
to you, but we certainly know that the law--oh, is it because it's a 
politicalization?  I'm answering my own self.  But there's no question that 
the laws and the structure of the economy--but legally--is tilted to 
corporations. 

Buxbaum: Sure.  Well, it's tilted to money and power. 

Rubens: To money and power. 

Buxbaum: It's tilted to the system. 

Rubens: Yes.  Okay.  Well-- 

Buxbaum: Look, first of all, it's also worth taking the long view. 

Rubens: Okay. 

Buxbaum: I really do believe we are all better off than our ancestors were, as parents, 
as grandparents, as great-grandparents, and I can remember that pretty 
well, and I think that's largely the case.  Now, you can argue that the 
OECD [Organization for Economic Cooperation and Development] 
countries are better off because they're doing it on the backs of the 
developed countries.  I'm not 100 percent sure of that.  In fact, I'm not at 
all sure that that's really the issue.   

 In any event, I don't worry about the corporate power situation more than I 
worry about any expression of power.  You could even go so far as to say, 
sort of turning Napoleon's comment on its head, that in every subordinate's 
or underdog's rucksack there is the baton of a tyrant. 

Rubens: Hmm. 

Buxbaum: Everybody is--this is a human situation.  The social and corporate version 
of that power is changing, and I do think we have to deal with it, but I 
don't see that the question of pornography and race are the terrains.  I 
would much rather see prohibition of corporate contributions to political 
parties-- 
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Rubens: Yes. 

Buxbaum:  I would much rather see prohibition of corporation purchase of tax-
deductible ads-- 

Rubens: Well, those are trying some legal--cigarette companies. 

Buxbaum: That's where the issues are, it seems to me. 

Rubens: Yes, the cigarette companies lying. 

Buxbaum: I think the social issues-- 

Rubens: How are you distinguishing them, again?  The economic-- 

Buxbaum: I think-- 

Rubens: Social versus--what's the other one? 

Buxbaum: I would say social against economic.  Obviously, it's silly to say there's a 
division.  For some purposes, you can't say there's a division. 

Rubens: Well, those are realms. 

Buxbaum: But for other purposes, I think it is all right to say that.  Now, pornography 
is a little different.  I mean, there certainly are possibilities of catching it at 
the edges.  I think one of our big problems today is not so much that we 
couldn't agree on some laws against the worst situations, but rather that we 
have technologies that escape all laws. 

Rubens: The access becomes very different.  Usually there are laws against age 
and-- 

Buxbaum: So this is really a question of trusting or mistrusting government, 
depending on the context. 

Rubens: I didn't want to take those two on as much as-- 

Buxbaum: Hate speech issues I think is more a problem of first, I don't want to see 
discourse cut back quite to that degree, and secondly, I think it usually is 
going the wrong way. 

Rubens: In terms of how the rules-- 
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Buxbaum: Were applied, yes. 

Rubens: Have you been involved in any cases? 

Buxbaum: No, I don't do that kind of work any more. 

Rubens: You don't do what any more? 

Buxbaum: Criminal work any more. 

Rubens: I see.  So all those others, of course, would be--the realm is criminal. 

Buxbaum: Yes. 

Rubens: Interesting.  Interesting.  Would you just say--it doesn't have to be a 
logical connection, but you're talking about the opening up and people 
coming--did law students from the Far East start coming here in larger 
numbers?  How did you get involved? 

Buxbaum: That's a little later.  No, the stuff I was doing in the Far East was not 
people who were going to be Americans; this was simply training 
foreigners, in part by having them here for a year, to get our training and 
then go home. 

Rubens: But is your training on legal statutes? 

Buxbaum: That was business stuff. 

Rubens: Business law. 

Buxbaum: Yes, business law, investment law, and so on.  What happened in 
Indonesia was that when Suharto first came to power-- 

Rubens: Fifty-- 

Buxbaum: I mean Suharto, not Sukarno. 

Rubens: I'm sorry. 

Buxbaum: In '65. 

Rubens: Yes. 
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Buxbaum: Late '65.  In 1967 they passed expected laws, opening the country to 
private enterprise--they got off their socialist enterprise kick, which 
doesn't bother me, to get off; and got into a more private sector opening.  
So they opened the door to foreign investment, and what they found 
within the first year was that they were being overrun, overplayed, 
outplayed, outrun.  It was terrible.  I mean, nobody there had the training 
to know what store they were giving away. 

Rubens: It's like Russia now? 

Buxbaum: Yes.  Well, of course, the corruption is a different matter. 

Rubens: Oh, corruption.  Okay. 

Buxbaum: And there's plenty of that in Indonesia.  But, no, I meant more the 
technical side of it.  The government had good economists, the Berkeley 
Mafia, as Doug Ransom put it.  But they didn't have lawyers, and so the 
Ford Foundation asked me to start a training program-- 

Rubens: Really? 

Buxbaum: --for lawyers, giving them--government lawyers.  I mean, these were not 
private-sector [lawyers].  These were people who were going to be on the 
other side of the table from people trying to negotiate timber concessions 
and oil concessions and manufacturing licenses and so on and so forth. 

Rubens: So twenty or so were picked, and-- 

Buxbaum: We organized a program, and over the course of-- 

Rubens: "We" meaning? 

Buxbaum: The law school.  I ran it.  And over the course of the next decade or so, we 
trained a lot of people.  They all went back and worked. 

Rubens: Any other countries? 

Buxbaum: Yes, a little bit from China, from Thailand. 

Rubens: China meaning which? 

Buxbaum: PRC [People's Republic of China].  Thailand.  I then did some of this, but 
not so much with students but actually with the governments, like in 
Egypt.  And, myself, I did quite a bit in the PRC, in China.  And then in 
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Hungary, as they started decentralizing the state enterprise system and so 
forth. 

Rubens: You said, “It doesn't bother me much that--” 

Buxbaum: Oh, Indonesia was hopeless economically speaking, with these dead-in-
the-water state enterprises, which had become nothing but employment 
pools. 

Rubens: It looks like that's what Russia is. 

Buxbaum: Well, that's right. They haven't broken through that yet. 

Rubens: Yes.  How does it work out that it's not particularly African or 
Vietnamese?  Are these just like immigration channels?  There's not 
exactly an explanation, but sometimes it just has to do with-- 

Buxbaum: You mean why state enterprises? 

Rubens: No, no.  I mean why the emphasis is a little bit more--well, I can see why 
Indonesians came, but then there are selective countries.  I guess these 
countries that are more willing-- 

Buxbaum: They were looking for ways to get out of an unsatisfactory or inferior level 
of economic activity. 

Rubens: There was some dynamism, someone was pushing that. 

Buxbaum: Also it depends how you view it.  A good socialist would say that both 
Indonesia and Egypt went the wrong way when they got rid of [Gamal 
Abdel] Nasser and Sukarno. 

Rubens: Yes. 

Buxbaum: But those economies were hopeless. 

Rubens: Yes. 

Buxbaum: They're still not good, but they're better than they were. 

Rubens: But, boy, that's really off in another realm, then. But the law school did 
bring people, and you went there and taught? 

Buxbaum: I've been the main foreign relations guy at the law school in that sense. 
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Rubens: Oh, really?  Oh, that's why Ed said to me you're the best-known in 
Europe--I see.  But he could have said also in-- 

Buxbaum: Well, now there's a younger generation that's quite active.  There are some 
good people who are willing to do this.  But we had these grand old 
people, like [Stefan A.] Riesenfeld and [Albert A.] Ehrenzweig and so on, 
who were the emigré generation.  They had opened the bridges, especially 
back to postwar Europe, early postwar Europe.  But I was then sort of the 
next generation with that interest. 

Rubens: And do you see another generation coming up? 

Buxbaum: Yes, absolutely. 

Rubens: Some of your students? 

Buxbaum: Not only students, but some of our young faculty are doing the same thing. 

Rubens: Oh, oh, oh, sure.  And then some of these people who were trained here 
and in Indonesia, for instance, who have risen to ambassador status or vice 
presidential-- 

Buxbaum: Yes, yes, all that. 

Rubens: I'm just kind of awed about this. 

Buxbaum: Any major university is going to have--you know, the American major 
universities are big waystations for general development.   

Rubens: Sure, sure, absolutely. 

Buxbaum: Look at this new guy--what is it?--[Alejandro] Toledo in Peru.  Harvard, 
Stanford Ph.D., and so forth. 

Rubens: Yes.  Boy, my husband at Columbia went to several of the--just as an 
undergraduate--several of the guys who became now in levels of the ANC 
[African National Congress] and-- 

Buxbaum: Sure, sure. 

Rubens: One of them he hasn't heard from, so he didn't know if he made it through 
the transition. 
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 All right.  So I don't want to keep you.  I want to think if--.  I got so into 
this-- 

Buxbaum: Well, you can always-- 

Rubens: Well, exactly.  I guess the point is that we're going to edit this-- 

Buxbaum: See where you are. 

Rubens: Just a couple of questions, probably.  But I just wondered, you said such a 
funny thing--I mean, funny ha-ha.  At the end, you said, “Oh, an old--” not 
an old ham.  You said, “An egocentric--” I can't remember what you said!  
I asked would you do a second interview, and you said, "Oh, why not?"  I 
don't remember the phrase.   

Anyway, so this was sort of an opportunity where I'm just asking if there's 
any kind of other grand statement.  I've been getting to more philosophical 
and general principle positions here at the end, and I just wondered--how 
come the university ultimately has been so badly run as a corporation?  
[laughs] 

Buxbaum: Well, I don't think-- 

Rubens: Buxbaum's eyebrows-- 

Buxbaum: It depends which aspect of it.  Are you talking about how they handle our 
pension fund investments? 

Rubens: No, I was not asking that. 

Buxbaum: Are you talking about governance on the campus? 

Rubens: I'm asking about salaries, ability to track people-- 

Buxbaum: The first thing-- 

Rubens: The library.  The law school is probably very separate. 

Buxbaum: That's very easy-- 

Rubens: Yes. 

Buxbaum: Oh, I think the worst thing-- 
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Rubens: Salary. 

Buxbaum: --is the lousy employee relations. 

Rubens: But the salary! 

Buxbaum: Well, not the professoriate.  I'm not talking about that.  But I would say 
staff--this is not--it has never been, in my forty years here, an operation 
that understands what nowadays euphemistically is called the human 
resources component; in other words, the department of labor part of a 
corporation. 

Rubens: Interesting. 

Buxbaum: I don't think we have a good employee structure--you know, relations. 

Rubens: Again, this is a much more nuanced and ultimately correct, but looking at 
it in a different way of what's wrong with this university--not that it's 
dominated by these regents, if you want to say-- 

Buxbaum: Compared with other groups, I don't think there is that much domination.  
I think a problem here, in the University of California system, is that the 
Office of the President I think has been slowly diminished by the power of 
the chancellor, particularly the chancellors of the powerful campuses--you 
know, Berkeley, UCLA, UCSD, and so forth. 

 On the other hand, then, above the level of OP [Office of the President]--
that is to say, the legislative analyst, Board of Regents, but especially the 
office of the governor-- 

Rubens: Yes. 

Buxbaum: You know, there's power pulling down from below, and there's power 
pulling from above, and we don't have a good system structure.  I'd look at 
that. 

Rubens: Excellent. 

Buxbaum: But on the campuses, the individual campuses, I think one of the problems 
is I don't think they have a good staff-employee relations structure. 

Rubens: Interesting. 

Buxbaum: I really don't. 
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Rubens: And then the issue of tenure.  Tenure has always been an issue.  But I 
mean that in terms of staff.  I don't mean it in terms of-- 

Buxbaum: Oh, I see.  Yes. 

Rubens: I'm saying, oh, it's just impossible to--you know, you have to cite three or 
four times, and you could make the argument, it’s protecting the employee 
because they could be-- 

Buxbaum: That's on the one side.  But on the other side also, I don't think they do 
well with the pay scale structures. 

Rubens: Yes. 

Buxbaum: I don't think they do well with the employee grievance structure. 

Rubens: Yes. 

Buxbaum: Yes, on the one hand, it's hard to get rid of somebody-- 

Rubens: Yes. 

Buxbaum: On the other hand, it's hard to give employees-- 

Rubens: Development or growth or recompense. 

Buxbaum: You should give them--in an ordinary, good corporation that knows that 
this is a resource-- 

Rubens: Right. 

Buxbaum: Yes. 

Rubens: Right. 

Buxbaum: Okay. 

Rubens: All right.  Okay.  You know where you are, yes?  So I will just walk you 
to the elevator? 

Buxbaum: Oh, no, don't worry about that. 

[End of interview] 


